COUNTY OF YORK

MEMORANDUM
DATE: October 27, 2016 (BOS Mtg. 11/15/16)
TO: York County Board of Supervisors

7NN
FROM: Neil A. Morgan, County Administrator A,f”/ /(/’[ 2/(/\

J

SUBJECT: Application No. PD-44-16, Commonwealth Green, LLLP

ISSUE

This application is a request to amend voluntarily proffered conditions of approval for the
Commonwealth Green Planned Development approved by the Board in February 2012.
The applicant is proposing to amend the proffers to provide that the proffered road con-
nection between George Washington Memorial Highway (Route 17) and Commonwealth
Drive (Route 1839) will be built within two years of the issuance of the first townhouse —
rather than townhouse or apartment — building permit. The propertics are located at 501
and 600 Commonwealth Drive and further identified as Assessor’s Parcel Nos. 36-1-A
and 36-1-A1. The proffered road connection would be built across a one-acre parcel lo-
cated at 1629 George Washington Memorial Highway and an adjacent parcel located at
223 Apple Lane further identified as Assessor’s Parcel Nos. 37-11A and 37-27-3 respec-
tively.

DESCRIPTION

e Property Owners: Commonwealth Green, LLLP and Moyork LLC

e Location: 501 and 600 Commonwealth Drive (Route 1839)
e Area: Approximately 45.9 acres

e Frontage: 315.8 feet on Commonwealth Drive

e Utilities: Public water and sewer

e Topography: Mostly flat

e 2035 Land Use Map Designation: Mixed Use and Economic Opportunity with a
Mixed Use overlay designation

e Zoning Classification: PDMU — Planned Development Mixed Use (45.8 acres) and
EO — Economic Opportunity (0.1 acre)
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e Existing Development: 324-unit Commonwealth of York apartment complex at 600

Commonwealth Drive; 501 Commonwealth Drive undeveloped

Surrounding Development:

North: Insurance Auto Auctions Center (fronting on 211 Production Drive)

East: Single-family detached home and horse farm; Pine Meadow vet clinic; auto
storage lot

South: Miller’s Pond condominiums and a portion of the Commonwealth of York
apartments (in Newport News across Commonwealth Drive)

West: Staybridge Suites motel; Commonwealth Drive

Proposed Development: Mixed-use development with a road connection between

Commonwealth Green and Route 17 to be built within two years of the issuance of the
first townhouse — rather than townhouse or apartment — building permit

CONSIDERATIONS/CONCLUSIONS

1.

On February 21, 2012, the Board authorized the Commonwealth Green Planned
Development through the approval of Application No. PD-31-12 to rezone the sub-
ject properties from EO (Economic Opportunity) to PDMU (Planned Development
Mixed Use). This approval was subject to the conditions set forth in Ordinance No.
12-1(R), which stipulated that the York County portion of the development would
consist of a maximum of 444 residential units — including 334 rental apartments,
94 townhouses, and 16 “live-above” units — and a minimum of 40,610 square feet
of commercial/office/civic/institutional (i.e., non-residential) floor area. (The
apartment portion of the development includes two apartment buildings in the City
of Newport News with a total of sixty units.) Another condition of approval, vol-
untarily proffered by the developers, is that at their own expense they would con-
struct a road connection leading from Commonwealth Drive to Route 17 “within
24 months of the issuance of the first Townhome or Apartment building permit.”
The proffered road connection “would also include the extension of a public wa-
terline and a gravity sewer line” that would allow for future development of com-
mercial land along the Route 17 corridor not currently served by public sewer.

The 2012 rezoning was based largely on the fact that a Mixed Use overlay desig-
nation had been applied to this area of the County in the 2005 Comprehensive
Plan, Charting the Course to 2025. This overlay designation encompasses the area
bounded by Route 17, the Newport News city boundary, and Bethel Industrial
Park. As the following Comprehensive Plan excerpt indicates, the viability of
mixed-use development in this area was predicated on its accessibility to both
Commonwealth Drive and Route 17, preferably at its signalized intersection with
Coventry Boulevard:

“South of the Kiln Creek commercial area, which is [designated] General
Business, is a large amount of contiguous undeveloped acreage comprised of
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relatively few parcels controlled by a few property owners, creating the oppor-
tunity for some type of master-planned business park that could also potentially
include a residential component in a mixed-use, master planned development.
This area, which extends from the end of Commonwealth Drive all the way to
Route 17, is designated Economic Opportunity in recognition of its proximity to
the airport and I-64 on one end and to Route 17 on the other, creating the po-
tential for a mix of office, light industrial, and retail uses. There appear to be
significant wetlands in the area, which could limit the viability of intensive
commercial development while providing opportunities for atiractive housing
areas, as part of a mixed-use development, with units clustered around common
open space. Residential development currently exists on the opposite side of
Commonwealth Drive in the City of Newport News. A Mixed Use overlay desig-
nation applies to this area, including all the Route 17 frontage area berween
Bethel Industrial Park and the Kiln Creek Shopping Center, which includes
some fairly large parcels and some undeveloped (nonconforming residential)
properties. This full-area overlay is established with the thought that it could
prompt some additional land assemblage and some needed redevelopment.”

This road is discussed in the Transportation element of the 2025 Comprehensive
Plan:

“Extension of Commonwealth Drive to provide a link between Commonwealth
Drive and Route 17 at its signalized intersection with Coventry Boulevard
would greatly improve access to one of the County’s Economic Development
Priority Areas. A future road corridor should be reserved through this area,
and any development therein should be required to have its internal street sys-
tem designed accordingly and to construct appropriate segments of the con-
nector. Any such road should be somewhat circuitous and perhaps incorporate
appropriate traffic-calming design features so as not to encourage cut-through
traffic through the Coventry/Tabb Lakes/York Meadows/Patriot Village area.”

Unfortunately, the applicant was not able to reach an agreement with the owners of
the properties on the west side of Route 17 across from Coventry Boulevard either
to purchase the property or to allow a road to be built across them. As an alterna-
tive, the applicants purchased a one-acre parcel on Route 17 (located at 1629
George Washington Memorial Highway) across which they have proffered to con-
struct a right-in/right-out access to and from Route 17, and they entered into an
agreement with the owner of the parcel located directly behind it (223 Apple Lane)
to allow the entrance road to cross that property, extending all the way to the sub-
ject property. This would provide the desired access to Route 17 via a public road,
although not at the Coventry Boulevard intersection as envisioned by the Compre-
hensive Plan, and would not foreclose the possibility of some future connection
opposite the Coventry Boulevard intersection.

3. Building permits for all nine (9) apartment buildings in the York County portion of
Commonwealth Green, with a total of 324 units, were issued on November 17,
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2014, making November 17, 2016 the deadline for constructing the proffered road
and utility lines. Unfortunately, the developers have indicated that despite two
years of effort working with the U.S. Army Corps of Engineers (USACE), they
have not yet been able to obtain the necessary wetlands permits for the approxi-
mately one half-acre of non-tidal wetlands that will be disturbed by the construc-
tion of the road. According to the developers, both the funding and a construction
contract to build the road have been in place for two years or more, and the neces-
sary agreement with the adjacent property owner has been obtained. Construction
of the first segment of the road connection — Keener Way — from Commonwealth
Drive to the edge of the developer’s property has begun and curbing and what ap-
pears to be an aggregate base are in place. Construction of the second segment
(Jeanette Drive), which will connect Keener Way with Route 17 and which is de-
pendent on issuance of the Corps permit, has not yet begun. Consequently, the de-
velopers are requesting to extend the deadline for completing the proffered infra-
structure improvements. Specifically, they propose to amend the original proffer
statement to require the road connection and utility extensions between Common-
wealth Drive and Route 17 to be completed within two years of the issuance of the
first townhouse building permit. Based on a recent on-site meeting with USACE
staff to identify the remaining items to be addressed, the developers expect the
permits to be issued within the next two to six months.

The procedures governing the enforcement of conditions proffered in connection
with a conditional rezoning are spelled out in Section 24.1-114(f) of the Zoning
Ordinance:

) Enforcement and guarantees of conditions. The zoning administrator shall
be vested with all necessary authority on behalf of the county to administer
and enforce such conditions as may be attached to an amendment of the
zoning map, including, but not limited to:

(1) The ordering in writing of the remedy of any non-compliance with
such conditions,

(2)  The bringing of legal action to ensure compliance with such condi-
tions, including injunction, abatement or other appropriate action or
proceeding; and

(3)  Requiring a guarantee, satisfactory to the board, in an amount suffi-
cient for and conditioned upon the construction of any physical im-
provements required by the conditions or a contract for the construc-
tion of such improvements and the contractor's guarantee, in like
amount and so conditioned, which guarantee shall be reduced or re-
leased by the zoning administrator upon the submission of satisfac-
tory evidence that construction of such improvements has been com-
pleted in whole or in part.
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Failure to meet all conditions shall constitute cause to deny the issuance of
any required use, occupancy, building or other such permit, as may be ap-
propriate and to seek such remedy as provided under the terms of this chap-
ter.

If the applicants’ request for an extension of the November 17, 2016 deadline is
not approved, causing them to be non-compliant with the provisions of the Zoning
Ordinance, one or both of the first two remedies would be available procedurally
to the County; however, absent the Corps of Engineers’ approval of the wetlands
disturbance permit, neither would have any practical effect in terms of expediting
construction of the road. The third remedy — requiring the developer to post a sure-
ty guaranteeing construction of the road — will be implemented in conjunction with
processing of any subdivision plats for the townhouse/duplex phase of the project.
Specifically, the developers have been advised by the Development Services Divi-
sion that before any subdivision plats are recorded for the second phase of Com-
monwealth Green — the 94-unit townhouse/duplex section that will be accessed via
Keener Way — a letter of credit guaranteeing construction of the road and utilities
to Route 17 will be required. This will ensure that the development of the town-
house phase not only addresses the originally approved street network concept but
also the York County Code requirement that the townhouse/duplex section have at
least two means of ingress/egress. Unlike Commonwealth Drive, Keener Way is
not a median-divided boulevard-type street and therefore will not provide the “sec-
ond” means of access to the townhouse section unless it connects to the proposed
Jeanette Drive, which would then ensure access to the townhouse section from
both Commonwealth Drive and Route 17.

PLANNING COMMISSION RECOMMENDATION

The Planning Commission considered this application at its October 12 meeting and, sub-
sequent to conducting a public hearing at which a Newport News resident expressed con-
cerns about the Route 17 connection on traffic flow in the area, voted 6:0 (Chairman
Brazelton absent) to recommend approval.

COUNTY ADMINISTRATOR RECOMMENDATION

[ believe that to deny this application would essentially penalize the developers for cir-
cumstances that are beyond their control (i.e., the Corps of Engineers permitting process)
and would not cause the road to be constructed any sooner. The applicants have indicated
that they will continue to diligently pursue the wetlands permits that will allow them to
construct the proffered road connection and utility extensions, and the inability to proceed
with the recordation and sale of townhouse lots until these infrastructure improvements
have been properly guaranteed gives them an incentive to continue these efforts. The de-
velopers have indicated an eagerness to move forward with the townhouse phase, for
which a site plan has been approved and a builder has been identified. Therefore, based
on the considerations and conclusions as noted, I recommend that the Board approve this
application through the adoption of proposed Ordinance No. 16-13.
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Attachments:

Planning Commission minutes excerpts, October 12, 2016
Zoning Map

Narrative

Commonwealth Green Master Plan

Commonwealth Green Site Plan

Approved Ordinance No. 12-1(R) with Proffer Statement
Proposed Proffer Statement Amendment

Proposed Ordinance No. 16-13



