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ARTICLE I.  PURPOSE, DEFINITIONS, APPLICATION OF POLICY 
 
1-1. Purpose. 
 
The purpose of this policy is to increase public confidence in purchasing by York Coun-
ty, to provide for fair and equitable treatment of all persons involved in public purchas-
ing by the County, to maximize the purchasing value of public funds, to foster competi-
tion in the procurement process to the maximum feasible extent, and to provide for a 
centralized purchasing system of quality and integrity for the County. 
 
1-2. Effective Date. 
 
This policy shall be in effect immediately upon its passage. 
 
1-3. Authority. 
 
This policy is adopted pursuant to §§ 2.2-4343(10) and 15.2-1231 of the Code of Virgin-
ia and is intended to supersede the operation of the Virginia Public Procurement Act as 
it applies to the procurement actions of the departments, agencies, officers, and employ-
ees subject to this policy.  Those sections set forth in § 2.2-4343(12) of the Code of 
Virginia which, by law apply to all counties, are incorporated herein or are listed in an 
appendix to this policy for convenience.  No other provisions of the Virginia Public 
Procurement Act shall apply unless specifically incorporated in this policy. 
 
1-4. Definitions. 
 
For purposes of this policy the following words and phrases shall have the meanings set 
forth below: 
 

(a) Affiliate - means an individual or business that controls, is controlled by, 
or is under common control with another individual or business.  A person 
controls an entity if the person owns, directly or indirectly, more than 10 
percent of the voting securities of the entity. For the purposes of this defi-
nition “voting security” means a security that (i) confers upon the holder 
the right to vote for the election of members of the board of directors or 
similar governing body of the business or (ii) is convertible into, or entitles 
the holder to receive, upon its exercise, a security that confers such a right 
to vote.  A general partnership interest shall be deemed to be a voting se-
curity. 

 
(b) Approving Authority – “Approving Authority” shall mean the Board of 

Supervisors or the County School Board or the York-Poquoson Social 
Services Board. 

 
(c) Best Value - “Best value,” as predetermined in the solicitation, means the 

overall combination of quality, price, and various elements of required 
services that in total are optimal relative to a public body's needs. 
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(d) Board or Board of Supervisors – “Board” or “Board of Supervisors” shall 
mean the Board of Supervisors of York County, Virginia. 

 
(e) Business - means any type of corporation, partnership, limited liability 

company, association, or sole proprietorship operated for profit. 
 
(f) Competitive Negotiation - Competitive negotiation is a method of pro-

curement, which consists of the following elements: 
 

1. Issuance of a written request for proposal indicating in general 
terms what is sought to be procured and containing or incorporating 
by reference the other applicable contractual terms and conditions 
including any unique capabilities or qualifications which will be 
required of the offeror.  In addition, Offerors shall be informed of 
any ranking criteria that will be used by the public body in addition 
to the review of the professional competence of the Offeror. 

 
2. Public notice of the request for proposal at least ten (10) calendar 

days prior to the date set for receipt of proposals by posting at the 
entrance to the Division of Purchasing for York County and by 
publication in at least one newspaper of general circulation in York 
County.  In addition, proposals may be solicited directly from po-
tential offerors. 

 
3. On the basis of the evaluation factors established by this policy and 

by the request for proposal, at least three (3) offerors deemed to be 
the most qualified, responsible and suitable on the basis of initial 
responses shall be selected.  (If less than three (3) proposals are re-
ceived, then less than three (3) offerors may be so selected.)  Indi-
vidual discussions shall then be had with each such offeror. 

 
Review of the proposals submitted and discussions with offerors 
shall be conducted by a panel established by the using agency of 
not less than three County representatives that shall include one 
representative of the Purchasing Division designated by the Pur-
chasing Agent.   

 
Repetitive informal interviews shall be permissible.  Offerors shall 
be encouraged to elaborate on their qualifications, scope of work, 
performance data, or expertise pertinent to the proposed project as 
well as any alternative concepts.  These discussions may encompass 
non-binding estimates of total project costs, including, where ap-
propriate, design, construction, and life cycle costs.  Methods to be 
used in arriving at a price for services may also be discussed. Pro-
prietary information from competing offerors shall not be disclosed 
to the public or to competitors.  Price of service may be discussed 
and considered but will not be the sole determining factor in con-
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cluding negotiations.   
 
After negotiations have been conducted with each offeror so select-
ed, the offeror shall be selected which in the opinion of the panel 
has made the best proposal and the contract shall be offered to that 
offeror.  Should the panel, after the initial submission of proposals, 
determine in writing that only one offeror is fully qualified, or that 
one offeror is clearly more qualified than the others under consider-
ation, a contract may be negotiated and awarded to that offeror 
without further delay.  A copy of such written determination shall 
be provided to the Purchasing Agent and to the approving authority 
when approval by other than the Purchasing Agent is required. 
 
When the terms and conditions of multiple awards are so provided 
for in the request for proposal, awards may be made to more than 
one offeror. 

 
(Note that the procedure for competitive negotiation for the procurement of professional 
services over $30,000 differs from the one defined here.  See Section 2-3(f) of this Poli-
cy.) 
 

(g) Competitive Sealed Bidding - Competitive sealed bidding is a method of 
procurement which includes the following elements: 

 
1. Issuance of a written invitation to bid containing or incorporating 

by reference specifications and contractual terms and conditions 
applicable to the procurement.  When it is impractical to prepare in-
itially a purchase description to support an award based on price, an 
invitation to bid may be issued requesting submission of unpriced 
offers to be followed by an invitation to bid limited to those bidders 
whose offers have been qualified under the criteria set forth in the 
first solicitation. 

 
2. Public notice of the invitation to bid at least ten (10) calendar days 

prior to the date set for receipt of bids by posting at the entrance to 
the Division of Purchasing for York County or by publication in at 
least one newspaper of general circulation in York County.  In ad-
dition, bids may be solicited directly from potential offerors. 

 
3. Public opening and announcement of all bids received. 

 
4. Evaluation of the bids based on requirements set forth in the invita-

tion and the provisions of this policy. 
 

5. Award to the lowest responsive and responsible bidder.  When the 
terms and conditions of multiple bids are so provided for in the in-
vitation to bid, awards may be made to more than one bidder.  In 
the event only one bid is received and the Purchasing Agent in con-
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sultation with the using agency makes a determination that it would 
not be in the best interest of the County to re-bid the procurement, 
such determination shall be in writing and shall be provided to the 
approving authority when approval by other than the Purchasing 
Agent is required. 

 
(h) Construction – “Construction” shall mean building, altering, repairing, 

improving or demolishing any structure, building, or roadway, and any 
draining, dredging, excavation, grading or similar work upon real proper-
ty. 

 
(i) County – “County” shall mean the County of York, Virginia, a political 

subdivision of the Commonwealth of Virginia, and shall include all other 
departments, public bodies corporate, agencies, sanitary districts and of-
ficers of the County to which this policy applies.  It shall also include any 
other entity that has chosen to participate in this policy and has entered in-
to a cooperative procurement agreement with the County. 

 
(j) County Administrator – “County Administrator” shall mean the County 

Administrator of York County, or, a duly authorized designee. 
 

(k) Goods – “Goods” shall mean all material, equipment, supplies, printing, 
and automated data processing hardware and software. 

 
(l) Offeror – “Offeror” unless expressly indicated otherwise, shall mean both 

a bidder, i.e., a person who submits a competitive sealed bid in response to 
an Invitation to Bid, or a person who submits a proposal in response to a 
Request for Proposals. 

 
(m) Purchasing Agent – “Purchasing Agent” shall mean the County Adminis-

trator of York County, Virginia, or any person designated by the County 
Administrator to implement all or a portion of this policy. 

 
(n) Reverse Auctioning - means a procurement method wherein bidders are 

invited to bid on specified goods or nonprofessional services through real-
time electronic bidding, with the award being made to the lowest respon-
sive and responsible bidder.  During the bidding process, bidders' prices 
are revealed and bidders shall have the opportunity to modify their bid 
prices for the duration of the time period established for bid opening. 

 
(o) Services – “Services” shall mean any work performed by an independent 

contractor wherein the service rendered does not consist primarily of the 
acquisition of equipment or materials or the rental of equipment, materials, 
or supplies. 

 
(p) Using Agency – “Using Agency” shall mean any officer, employee, or 

other entity of the County requiring any goods, services, insurance, or con-
struction to be procured under the policies and procedures established by 
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this policy. 

 
1-5. Application of Policy. 
 

(a) This policy is intended to provide for centralized competitive purchasing 
and covers all purchasing by all departments, officers, elements and em-
ployees of the County, including specifically, but not limited to, the York 
County School Board, the York-Poquoson Department of Social Services, 
Constitutional Officers, and the York County Library.  This policy is not 
intended to require review or approval by the Board of specific items pro-
cured by the York County School Board, the York-Poquoson Department 
of Social Services, the Constitutional Officers, the York County Library, 
or public bodies who have by agreement become subject to this policy, 
when sufficient funds have been appropriated to such entity or officer for 
the purpose of the procurement and this policy has been followed.  The 
Purchasing Agent with regard to such entities and officers shall, however, 
by signing all purchase orders for such procurements prior to the place-
ment of a firm order, certify compliance with this policy and procedures 
issued pursuant to it.  The Purchasing Agent shall not execute a purchase 
order if such procurement has not been in compliance with this policy and 
the procedures developed pursuant to it. 

 
(b) This policy shall apply to all purchases or contracts for the purpose of pro-

curing goods, services, insurance, and construction involving the expendi-
ture of public funds. 

 
(c) When any procurement involves the expenditure of state or federal assis-

tance, grant, loan, or contract funds the procurement shall be conducted in 
accordance with any mandatory federal or state requirements which are 
not reflected in this policy if the receipt of such funds is conditioned upon 
compliance with the mandatory procedures. 

 
(d) This policy shall not prohibit compliance with the terms and conditions of 

any grant, gift, or bequest that are otherwise consistent with law. 
 

(e) This policy shall not apply to contracts existing on its effective date and 
such contracts may be performed or extended according to their terms. 

 
1-6. Cooperative Procurement. 
  
The Purchasing Agent may administer cooperative procurement agreements with public 
bodies not otherwise covered by this policy, subject to the terms and conditions of such 
agreement as may be authorized by the Board.  The County may purchase from another 
public body's contract even if it did not participate in the request for proposal or invita-
tion to bid, if the request for proposal or invitation to bid specified that the procurement 
was being conducted on behalf of other public bodies. Any public body that enters into a 
cooperative procurement agreement with a county, city, or town whose governing body 
has adopted alternative policies and procedures pursuant to subdivisions 9 and 10 of § 
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2.2-4343 shall comply with the alternative policies and procedures adopted by the gov-
erning body of such county, city, or town. 
 
1-7. Contracts or Purchases Made in Violation of this Policy. 
 
Except as provided herein, no official, elected or appointed, nor any employee, shall 
purchase or contract for any goods, services, insurance, or construction.  Any purchase 
or contract made contrary to the provisions of this policy shall be void, and the County 
will not be bound thereby.  Any person who makes such a procurement or disposition 
may be personally liable therefore to the vendor or purchaser of the goods, services, or 
construction involved. 
 
 

ARTICLE II.  PURCHASING AGENT; COMPETITION REQUIREMENTS 
 
2-1. Delegation of Authority to Purchasing Agent. 
 
The Purchasing Agent shall serve as the principal public purchasing official for the 
County and shall be responsible, under the supervision of the Board, for the procure-
ment of all goods, services, insurance, and construction as well as the management and 
disposal of surplus materials.  The Purchasing Agent may delegate authority to a duly 
authorized agent or agents.  The authority of the Purchasing Agent shall specifically, but 
without limitation, include the authority to select the method of procurement to be used 
and the authority to negotiate and execute contracts on behalf of the County for any and 
all procurements or for the disposition of materials.  The Purchasing Agent shall conduct 
all purchasing activities in accordance with the provisions of this policy.  The Purchas-
ing Agent may not delegate approval of the use of competitive negotiation, as required 
by Subparagraph (h) of Section 2-3 of this policy, except in the case of purchases not 
exceeding $5,000. 
 
2-2. Adoption of Procedures. 
 
The Purchasing Agent shall prepare forms and administrative regulations for the pur-
pose of implementing the provisions of this policy.  Such forms and regulations shall be 
deemed a part of this policy and shall direct the actions of those to whom this policy 
applies.  A copy of such forms and administrative regulations shall be provided to the 
Board annually, along with a summary of any administrative changes made during the 
preceding year.  The Board shall approve the promulgation of those regulations. 
 
2-3. Competition Requirements. 
 
Prior to any purchase of goods, insurance, services or construction, reasonable price 
competition is desired.  Except as otherwise provided in this policy the competitive 
pricing methods set forth below shall be followed: 
 

(a) For purchases in the amount of $1,500 or less, prices are to be 
compared by telephone, catalogue, or by other appropriate means.  
No permanent documentation of price comparison is required. 
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Purchases under $1,500 may also be acquired using the County-
provided “purchase card” (PCard) program.  The PCard program 
includes the following limits: 

• No cash advances (prohibited by security settings). 
• No ‘Gift Card’ purchases for Employee Recognition Pro-

gram (IRS regulations require taxes be withheld).  Any re-
quests of that nature must be made on a purchase requisition 
form for coordination with the payroll office. 

• Purchases of “equipment maintenance” services should also 
be requested on a purchase requisition form (NOT on a 
PCard) so that an accurate record of coverage can be main-
tained by staff. 

• Cell phones should be requested on a purchase requisition 
form (NOT on a PCard) utilizing the appropriate contract. 

 
(b) For purchases in excess of $1,500 and not greater than $5,000, tel-

ephone calls shall be placed to at least two suppliers of the item.  At 
a minimum, oral quotes shall be obtained and written documenta-
tion of the telephone solicitation shall be made, showing the item 
requested, date, time, company name, price quoted, and individual 
making quote.  Written requests for quotation may also be used. 

 
(c) For purchases in excess of $5,000 but not greater than $10,000, at 

least three (3) suppliers shall be contacted.  Telephone or written 
requests for quotations may be used. 

 
(d) For purchases in excess of $10,000 but not greater than $30,000, 

written quotes are required and, at least three (3) suppliers shall be 
contacted.  Written requests for quotations may be used and must 
be posted on the County’s Purchasing web-site. 

 
(e) When a procurement transaction is made under (a), (b), or (c) 

above, the purchase shall be made from the supplier quoting the 
lowest price, or best value, unless the Purchasing Agent, using the 
evaluation factors in this policy for competitive negotiation or 
competitive sealed bidding as the case may be, documents in writ-
ing a determination that, in the best interest of the County, such 
purchase should be made from another supplier quoting a higher 
price.  Such determination for purchases in excess of $5,000 shall 
be approved by the County Administrator or the approving authori-
ty’s designee. 

 
(f) Purchases that in the aggregate or in the sum of all phases are ex-

pected to be in excess of $50,000 shall be made by either competi-
tive sealed bidding or competitive negotiation and must be posted 
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on both the County’s web-site and the Commonwealth’s procure-
ment web-site (eVA). 

 
(g) Purchases of professional services, as that term is defined in § 2.2-

4301 of the Code of Virginia, when the cost of such services is ex-
pected to exceed $30,000, shall be made in accordance with sub-
paragraph 3.a. under the definition of competitive negotiation as set 
forth in § 2.2-4301 of the Code of Virginia.   

 
(h) The Purchasing Agent shall have the authority to use competitive 

negotiation to procure any goods, services or insurance, after doc-
umenting in advance the basis therefore in writing, as required by § 
2.2-4303.C., Code of Virginia.  Insurance may be procured through 
a licensed agent or broker selected in the manner provided for the 
procurement of things other than professional services in subdivi-
sion 3(b) of the definition of “competitive negotiation” in § 2.2-
4301, Code of Virginia, if the basis for doing so is approved by the 
Board.  Construction may be procured only by competitive sealed 
bidding, except that competitive negotiation may be used in the fol-
lowing instances upon a determination made in advance by the Pur-
chasing Agent in writing, after making the findings required by § 
2.2-4303(D), Code of Virginia: 

 
(1) contracts for the alteration, repair, renovation or demolition 

of buildings when the cost of the contract will not exceed 
$1,500,000; or 

 
(2) contracts for the construction of highways and any draining, 

dredging, excavation, grading or similar work upon real 
property. 

 
(i) The purchase of goods or nonprofessional services, but not con-

struction or professional services, may be made by reverse auction-
ing.  However, bulk purchases of commodities used in road and 
highway construction and maintenance, and aggregates shall not be 
made by reverse auctioning. 

 
(j) Construction under $200,000 may be procured under a ‘cooperative 

contract’ by another public body provided the public body is less 
than a straight line distance of 75 miles from the territorial limits of 
the local public body procuring the construction.  The installation 
of artificial turf or other athletic surfaces shall not be subject to the 
limitations prescribed in this subdivision. 

 
Nothing in this policy shall prevent the use of competitive sealed bidding or 
competitive negotiation in procurements under $30,000, if deemed appropriate by 
the Purchasing Agent. 

2-4. Exceptions to Competition Requirements. 
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Section 2-3 of this policy shall not apply and no price competition other than specified 
in this section is required in the following procurement transactions: 
 

(a) The purchase of items under procurement contracts made available to the 
County by the Commonwealth of Virginia or to purchases made available 
to the County through other state, federal, or public entities; 

 
(b) Contracts for legal services, expert witnesses, and other services as-

sociated with litigation, regulatory proceedings, or other legal mat-
ters; 

 
(c) Purchases for special police work when the Sheriff certifies that the pur-

chases are needed for undercover law enforcement operations; 
 

(d) Contracts and purchases by the Industrial Development Authority with re-
spect to any item of cost of an “authority facility” or “facilities” as defined 
in § 15.2-4902 of the Code of Virginia; 

 
(e) Upon a determination by the Purchasing Agent in writing, which writing 

shall state the basis for such determination, that there is only one source 
practicably available for that which is to be procured, a contract may be 
negotiated and awarded to that source without competition.  The Purchas-
ing Agent shall conduct appropriate negotiations as to price, delivery, and 
terms.  A record of the sole source procurement shall be maintained listing 
the contractor’s name, the amount, and qualifying circumstances. The Pur-
chasing Agent shall provide a copy of the written determination to the 
County Administrator or other appropriate Approving Authority when ap-
proval is required by Section 3-17 of this policy. 

 
(f) In cases of emergency provided, however, such procurement shall be 

made with such competition as is practicable under the circumstances.  A 
written statement by the Purchasing Agent of the basis for the emergency 
and for the selection of the particular supplier shall be included in the pa-
pers relating to the procurement. The Purchasing Agent shall develop ap-
propriate procedures regarding emergency purchases.  The term “emer-
gency” as used in this subparagraph means a situation where there exists a 
threat to public health, welfare, or safety or when an unforeseen circum-
stance causes disruption of an essential service. 

 
(g) Agreements or contracts entered into between the County and private par-

ties for cost participation or cost sharing in the extension or construction 
of public utilities or the provision of other public services.  Any such 
agreements must be approved by the Board. 

 
(h) Travel advances, travel reimbursements, or travel expenses; 

 
(i) Meals, beverages, entertainment, awards, or similar purchases in conjunc-
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tion with official county functions or meetings. 

 
(j) Payments for services to jurors, board and commission members, sports 

officials, and medical examiners; 
 

(k) Contracts for local telephone service (excepting cellular and paging 
services), or other regulated utility services; 

 
(l) Interdepartmental or interagency expenses or purchases; 

 
(m) Contracts of employment; 

 
(n) Advertising and legal notices; 

 
(o) Dues and subscriptions; 

 
(p) Employee educational expenses; 

 
(q) Textbooks, library books, and other library items for circulation to, or use 

by students, acquired by the public schools; 
 

(r) Public library books and other library items for circulation to, or use by the 
public; 

 
(s) Services rendered to or payments received by clients of the Department of 

Social Services; 
 

(t) Foster home placements; 
 

(u) Treatment services provided to clients by the Department of Community 
Services; 

 
(v) Clinical supervision services for counselors in County employment; 
 
(w) Occupational therapy, physical therapy, student evaluations; 

 
(x) Mail and mail-related costs (e.g. postage meter expense, stamps, etc.); 

 
(y) Instructional/specialty educational materials, promotional items, 

Crafts. 
 
 
2-5. Purchases at Auction. 
 
Notwithstanding any other provision of this policy, upon a determination by the Pur-
chasing Agent that the purchase of certain designated goods from a public auction sale 
is in the best interest of the County, such items may be purchased at auction sale.  The 
Purchasing Agent shall document the basis for any such determination. 
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2-6. Documentation Required. 
 
Documentation of competitive pricing or other documentation required by this policy, 
including a complete copy of the solicitation for competitive bids or proposals, shall be 
retained along with other papers related to the procurement in the office of the Division 
of Purchasing.  Such documentation shall be retained until the acquisition of goods is 
completed or the services have been rendered and after such time may be destroyed in 
accordance with County and State procedures governing records retention. 
 
 

ARTICLE III.  ADMINISTRATIVE PROVISIONS 
 
3-1. Division of Requirements. 
 
No using agency shall artificially divide contract requirements so as to avoid any dollar 
limitations set forth in this policy. 
 
3-2. Bid List. 
 
The County does not accept the responsibility for maintaining a bid list or the responsi-
bility for the failure of any competitor to receive a solicitation directly from the County. 
The Purchasing Agent, may for the convenience of the County, maintains a bidders list 
containing the names of prospective offerors.  The maintenance of such list shall not be 
construed as the acceptance of an obligation to notify any or all of the prospective offe-
rors on such list of procurement transactions by the County. 
 
3-3. Cost Plus Percentage of Cost Contracts Prohibited. 
 
Except in the case of an emergency affecting the public health, safety or welfare, no 
contract shall be awarded on the basis of cost plus a percentage of cost.  This paragraph 
shall not apply to contracts of insurance.  Public contracts may be awarded on any other 
basis. 
 
3-4. Modification of Contracts. 
 
Contracts entered into by the County may include provisions for modification of the 
contract during performance but no fixed price contract may be increased by more than 
10 percent of the amount of the contract or $30,000, whichever is greater, without prior 
approval by the Board or other approving authority.  Following such approval the Con-
tract price will consist of the original Contract amount plus all such approved modifica-
tions.  The time of performance for any contract shall not be extended by more than 20 
percent of the original term of the contract or thirty (30) days, whichever is greater, 
without prior approval by the Board or other Approving Authority.  Any such modifica-
tions shall not exceed appropriations available for the project.  In no event may the 
amount of any contract, without adequate consideration, be increased for any purpose, 
including, but not limited to, relief of an offeror from the consequences of an error in its 
bid or offer. 
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3-5. Prequalification of Offerors. 
 
The Purchasing Agent may pre-qualify prospective offerors for any solicitation.  Con-
sideration of bids or proposals may be limited to pre-qualified offerors.  The opportunity 
to pre-qualify shall be given to any prospective offeror who has not been suspended or 
debarred under this policy. 
 

(a) Pre-qualification of prospective contractors for construction. If the Pur-
chasing Agent chooses to pre-qualify prospective contractors for construc-
tion, an application form shall be used which sets forth the criteria upon 
which the qualifications of prospective contractors will be evaluated. The 
application form shall request of prospective contractors only such infor-
mation and documents as are appropriate for an objective evaluation of all 
prospective contractors pursuant to such criteria. 

 
The form shall contain a box, which the prospective contractor may check 
to request that all information submitted by the contractor in connection 
with the pre-qualification process shall be deemed a trade secret or propri-
etary information pursuant to subdivision B 55 of §2.2-4342(F), Code of 
Virginia.  In all instances in which the Purchasing Agent requires pre-
qualification of potential contractors for construction projects, advance no-
tice shall be given of the deadline for the submission of pre-qualification 
applications.  The deadline for submission shall be sufficiently in advance 
of the date set for the submission of bids for such construction so as to al-
low the procedures set forth in this section to be accomplished.  At least 
thirty (30) days prior to the date established for submission of bids or pro-
posals under the procurement of the contract for which the pre-
qualification applies, the Purchasing Agent shall advise in writing each 
contractor which submitted an application whether that contractor has 
been pre-qualified.  In the event that a contractor is denied pre-
qualification, the written notification to such contractor shall state the rea-
sons for such denial of pre-qualification and the factual basis of such rea-
sons.  The Purchasing Agent may deny pre-qualification to any contractor 
only if the Agent finds one of the following: 

 
(1) The contractor does not have sufficient financial ability to perform 

the contract that would result from such procurement.  If a bond is 
required to ensure performance of a contract, evidence that the con-
tractor can acquire a surety bond from a corporation included on the 
United States Treasury list of acceptable surety corporations in the 
amount and type required by the public body shall be sufficient to 
establish the financial ability of such contractor to perform the con-
tract resulting from such procurement; 
 

(2) The contractor does not have appropriate experience to perform the 
construction project in question; 
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(3) The contractor has had judgments entered against him for the 

breach of contracts for construction; 
 

(4) The contractor has been in substantial noncompliance with the 
terms and conditions of prior construction contracts with the Coun-
ty without good cause.  If the County has not contracted with a con-
tractor in any prior construction contracts, the Purchasing Agent 
may deny prequalification if the contractor has been in substantial 
noncompliance with the terms and conditions of comparable con-
struction contracts with another locality without good cause. In all 
instances, any such substantial noncompliance shall be document-
ed; 
 

(5) The contractor has been convicted within the past five years of a 
felony involving moral turpitude regarding any procurement of or 
performance of a construction contract; 
 

(6) The contractor failed to provide to the Purchasing Agent in a timely 
manner any information requested relevant to subdivisions 1 
through 5 above. 

 
(b) Pre-qualification for prospective offerors for other than construction solic-

itations. 
 
If the Purchasing Agent chooses to prequalify prospective offerors for 
procurements for other than construction, the procedure set forth in sub-
section (a) above shall be followed, except that reasonable notice in writ-
ing of less than thirty (30) days prior to the date established for the sub-
mission of bids or proposals may be given to prospective offerors as to 
whether they are deemed pre-qualified or not.  The Purchasing Agent may 
include in the application form for the pre-qualification of prospective of-
ferors of this type reasonable criteria in addition to those set forth in sub-
section (a) above for the pre-qualification evaluation. 

 
(c) Pre-qualification generally. 

 
In pre-qualifying offerors pursuant to either (a) or (b) above: 

 
(1) Pre-qualification of a prospective offeror shall not constitute a con-

clusive determination that a offeror is responsible, and such offeror 
may be rejected as not responsible on the basis of subsequently dis-
covered information. 

 
(2) The failure of a prospective offeror to pre-qualify with respect to a 

given procurement shall not bar the offeror from seeking pre-
qualification as to future procurements or from bidding or submit-
ting proposals on procurements which do not require pre-
qualification. 
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A decision by the Purchasing Agent denying pre-qualification shall be fi-
nal and conclusive unless the offeror appeals the decision by instituting 
legal action pursuant to § 2.2-4364, Code of Virginia. 
 

3-6. Pre-Bid Conferences. 
 
When deemed necessary by the Purchasing Agent, a pre-bid conference with prospective 
bidders may be held after draft specifications have been prepared.  Such conferences are 
for the purpose of detecting unclear provisions and tend to widen competition by remov-
ing unnecessarily restrictive language.  After such conference the final specifications 
shall be prepared. 
 
3-7. Comments or Questions Regarding Invitations for Bid or Requests for Pro-

posal. 
 
Once invitations to bid or requests for proposal have been advertised, should a prospec-
tive offeror find any discrepancy in, or omissions from, the specifications, request for 
proposal, or other contract documents, or should he be in doubt as to their meaning, he 
shall at once notify the specified contact person who will send written instructions to all 
bidders.  The County will not be responsible for any oral instructions. 
 
3-8. Bonds. 
 
In addition to any bonds which may be required by state law, the Purchasing Agent may, 
in the Agent's sole discretion, require a bid, performance, or payment bond or other 
specified surety arrangement in any procurement solicitation, provided that for construc-
tion or renovation contracts in excess of $100,000, performance and payment bonds 
shall be required in the amount of the contract.  The requirement for such surety shall be 
clearly stated in the solicitation. 
 
3-9. Offeror’s Responsibilities. 
 
By submitting a bid or proposal an offeror agrees and warrants that it has examined all 
contract documents and, if appropriate, the subject of the contract, and where the speci-
fications require a given result to be produced, that the specifications are adequate and 
the required results can be produced under the specifications in the contract.  Omissions 
from the specifications shall not relieve the offeror from the responsibility of complying 
with the general terms and intent of the contract as indicated by the specifications. Once 
the award has been made, failure to have read all the conditions, instructions, and speci-
fications of the contract will not be cause to alter the original contract or proposal, or for 
the offeror to request additional compensation. 
 
3-10. Signatures on Offers or Bids. 
 
The firm, corporation, or individual name of the offeror must be signed to any proposals 
or bids submitted.  In the case of a corporation, the title of the officer signing must be 
stated and each officer must be duly authorized.  In the case of a partnership, the signa-
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ture of at least one of the partners must follow the firm name using the term “member of 
the firm” or “general partner.” 
 
3-11. Withdrawal or Cancellation of Bids. 
 
Except as provided in the second paragraph of this section, an offeror may withdraw or 
cancel a bid or proposal at any time prior to the date set for opening.  After such time the 
offeror or bidder may not withdraw for a period of sixty (60) calendar days.  Any offeror 
may be required to clarify its offer or bid or acknowledge by written confirmation that 
the minimum requirements of the specifications are included in the offeror's proposal.  
 
The withdrawal of bids for construction contracts shall be handled in the manner speci-
fied in the advertisement for bids in accordance with the provisions of § 2.2-4330.A. of 
the Code of Virginia. 
 
3-12. Evaluation of Sealed Bids. 
 
When competitive sealed bidding is used, the following factors shall be considered, in 
addition to price, when determining the lowest responsible bidder and the responsive-
ness of the bid: 

 
(a) The ability, capacity, and skill of the bidder to perform the contract or 

provide the service required. 
 

(b) Whether the bidder can perform the contract or provide the service 
promptly, or within the time specified, without delay or interference. 

 
(c) The character, integrity, reputation, judgment, experience, and efficiency 

of the bidder. 
 

(d) The quality of performance of previous contracts or services. 
 

(e) The previous and existing compliance by the bidder with laws and ordi-
nances relating to the contract or service. 

 
(f) The sufficiency of financial resources and ability of the bidder to perform 

the contract or provide the service. 
 

(g) The quality, availability and adaptability of the goods or services to the 
particular use required. 

 
(h) The ability of the bidder to perform future maintenance and service for use 

of the subject of the contract. 
 

(i) The number and scope of conditions attached to the bid. 
 

(j) Any other condition or criteria included in the request for bids or the in-
structions to bidders. 
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3-13. Evaluation of Proposals Under Competitive Negotiation. 
 
When competitive negotiation is the method of procurement selected, the following 
factors shall be considered in a descending order of importance in determining the most 
qualified firm or individual: 
 

(a) Any special qualifications or requirements set forth in the proposal docu-
ments. 

 
(b) Qualifications of the project manager and project teams. 

 
(c) Overall qualifications and experience of the firm and any subcontractors to 

be used. 
 

(d) Quality of the content of the proposal and its responsiveness to the request 
for proposal. 

 
(e) The sufficiency of financial resources and ability of the bidder to perform 

the contract or provide the services. 
 

(f) Financial ability of the firm to perform future maintenance and service for 
the subject of the contract. 

 
(g) The location of the office that will have the responsibility for providing 

the services and the ability of the offeror to respond quickly to requests 
and requirements of the County. 

 
(h) Cost estimates (which may or may not be required at the time of submis-

sion of the proposal, depending upon the circumstances). 
 
3-14. Tie Bids. 
 
If more than one bid or proposal received is for the same total amount or unit price, 
quality and service being equal, the award shall be decided by lot unless goods, services 
and construction produced in the County or provided by persons, firms or corporations 
having principal places of business in the County, if such a choice is available; unless § 
2.2-4324 applies. 
 
 
3-15. Negotiations When Bids Exceed Available Funds. 
 
If the lowest acceptable bid exceeds available funds, the Purchasing Agent may negoti-
ate with the bidder to obtain a contract price within available funds.  The negotiations 
shall be confined to a reduction in the contract price and shall not deal with changes in 
the contract requirements. 
 
3-16. Cancellation or Rejection of Bids. 
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An invitation to bid, a request for proposal, any other solicitation, or any and all bids or 
proposals received may be canceled or rejected when the Purchasing Agent determines 
that it is in the best interest of the County to do so.  The reasons therefore shall be made 
a part of the contract file.  Any bid which is incomplete, conditional, obscure, or which 
is not in conformance with the specifications may be rejected or any such irregularities 
may be waived at the option of the Purchasing Agent provided they do not affect the 
price, quality, quantity, or delivery schedule for the goods, services, or construction to 
be procured. 
 
No bidder shall be permitted to alter, modify or amend its bid after the time fixed for 
submission of bids, except as provided in Section 3-11 of this Policy. 
 
No bid received after the time fixed for submission of bids shall be opened or consid-
ered. 
 
No statement or notation whatsoever, written, printed, typed or otherwise set out on any 
bid or offer envelope, including any addition or deduction in contract price, shall be 
recognized or considered in the review and tabulation of any bid or offer or for any other 
purpose. 
 
3-17. Approvals. 
 
Except as provided for emergency purchases, all purchases in excess of $10,000 shall be 
specifically approved by the County Administrator, or the Approving Authority’s de-
signee, prior to the placement of a firm order.  Purchases of goods or services not previ-
ously included in the approved Capital Improvements Program (CIP) in excess of 
$50,000, and purchases of goods and services previously included in the approved CIP 
in excess of $100,000, shall be specifically approved by the Board of Supervisors or the 
appropriate Approving Authority prior to placement of a firm order (excepting the pur-
chase of vehicles, wherein the cost of a single unit does not exceed $50,000, or the bulk 
purchase of gasoline for the Department of General Services’ Vehicle & Equipment 
Maintenance Division; and acquisition of Public Utility Services Authority prior to 
placement of a firm order (excepting the purchase of vehicles, wherein the cost of a 
single unit does not exceed $50,000, or the bulk purchase of gasoline for the Department 
of General Services’ Vehicle & Equipment Maintenance Division; and acquisition of 
Public Utility Services (Data Access services, phone [“land-line” on-
ly]/water/electricity/gas); such purchases, subject to fund availability, may be made 
without Approving Authority).  Emergency purchases may be approved after the fact.  
The request for approval shall identify the method of price competition used in the pro-
curement. 
 
The Board shall be notified no later than the Board’s next regular meeting of any pur-
chases of goods and services previously included in the approved CIP that are in excess 
of $50,000 but not more than $100,000. 
 
This policy is not intended to require review or approval by the Board of specific items 
procured by the York County School Board, the York-Poquoson Department of Social 
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Services, the Constitutional Officers, the York County Library, or public bodies who 
have by agreement become subject to this policy, when sufficient funds have been ap-
propriated to such entity or officer for the purpose of the procurement and this policy 
has been followed.  The Purchasing Agent with regard to such entities and officers shall, 
however, by signing all purchase orders for such procurements prior to the placement of 
a firm order, certify compliance with this policy and procedures issued pursuant to it. 
The Purchasing Agent shall not execute a purchase order if such procurement has not 
been in compliance with this policy and the procedures developed pursuant to it. 
 
3-18. Contract Requirements and Legal Review. 
 
The terms and conditions of procurements in excess of $15,000 shall be reviewed and 
approved as to form by the County Attorney prior to issuance by the Purchasing Agent. 
Contracts signed by all parties and containing, or incorporating by reference, all appli-
cable terms and conditions shall be required for procurements of services or construction 
in excess of $25,000.  Formal Invitations for Bids (IFB) and Requests for Proposals 
(RFP) for procurement of construction or services, when required, shall be reviewed by 
the County Attorney prior to advertising.  Whenever a contract, signed by all parties and 
containing, or incorporating by reference, all applicable terms and conditions is to be 
used in a procurement, it and all amendments and changes thereto shall be approved as 
to form by the County Attorney. 
 
3-19. Decisions of Purchasing Agent or Board Final. 
 
All offerors are subject to the decision of the Purchasing Agent as to the quality of what 
is offered, responsiveness of the offer, responsibleness of the offeror, and the qualifica-
tions of the offeror.  The Purchasing Agent will evaluate bids or proposals and in all 
cases the decision made shall be final.  Every offeror submitting a bid or proposal 
agrees, as a condition precedent to the submission, to abide by the decisions of such 
official and all of the provisions of this policy. 
 
Following execution of a contract as the result of a competitive negotiation, an unsuc-
cessful offeror may request a “de-briefing” of a specific procurement action.  Such 
request shall be submitted in writing to the Purchasing Agent not more than thirty (30) 
days following the action of the approving authority.  The Purchasing Agent shall meet 
with the offeror within fifteen (15) days of the request to discuss how the offeror may 
improve proposals for future work with the County. 
 
3-20. Debarment and Suspension. 
 
After giving fifteen (15) days’ written notice and providing an opportunity to be heard, 
the Purchasing Agent, after consultation with the County Attorney, is authorized to 
debar any offeror for cause from consideration for the award of contracts.  The debar-
ment shall not be for a period of more than three (3) years. 
 
After consultation with the County Attorney, the Purchasing Agent is authorized to 
suspend an offeror from consideration for the award of contract if there is probable 
cause to believe that the offeror has engaged in any activity that might lead to debar-
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ment.  The suspension shall not be for a period exceeding three (3) months. Notice of 
any debarment or suspension shall be provided to the Board, and to the contractor, stat-
ing the reasons for the action taken. 
 
The causes for any such debarment or suspension may include, but are not necessarily 
limited to, the following: 
 

(a) Conviction for commission of a criminal offense as an incident to obtain-
ing or attempting to obtain a public or private contract or subcontract or in 
the performance of such contract or subcontract; 

 
(b) Conviction under state or federal statutes of embezzlement, theft, forgery, 

bribery, falsification or destruction of records, receiving stolen property, 
or any other offense of moral turpitude indicating a lack of business or 
personal integrity or honesty which currently, seriously, and directly af-
fects responsibility as a County offeror; 

 
(c) Conviction under state or federal antitrust statutes arising out of the sub-

mission of bids or proposals; 
 

(d) Violation of contract provisions of a character which is regarded by the 
Purchasing Agent to be so serious as to justify a debarment action includ-
ing, but not limited to: 

 
(1) Deliberate failure without good cause to perform in accordance 

with the specifications or within the time limit provided in a con-
tract with the County; or 

 
(2) A record of failure to perform or of unsatisfactory performance in 

accordance with the terms of one or more contracts. 
 

(e) Any other cause the Purchasing Agent determines to be so serious and 
compelling as to affect responsibility as a County contractor including de-
barment by another governmental entity. 

 
3-21. Freedom of Information Act. 
 
With the following exceptions, procurement documents are subject to the Virginia Free-
dom of Information Act: 
 

(a) Cost estimates relating to a proposed procurement transaction prepared by 
or for the County shall not be open to public inspection. 

 
(b) Bid and proposal records shall be open to public inspection only after 

award of the contract.  Any bidder or offeror may be allowed to inspect the 
bid or proposal records after bid opening or after the evaluation and nego-
tiation of proposals are completed, and prior to award unless the County 
decides not to accept any bids or not to accept any of the proposals and to 
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reopen the contract. 

 
(c) Trade secrets or proprietary information submitted to the County are not 

subject to disclosure if requested by the person submitting such infor-
mation prior to or upon submission of the data or other materials.  Any 
such request must identify what is to be protected and state the reasons 
therefor. 

 
(d) Any inspection of procurement transaction records under this section shall 

be subject to reasonable restrictions imposed by the Purchasing Agent to 
insure security and integrity of the records. 

 
3-22. Claims. 
 

1. Contractual claims, whether for money or other relief, shall 
be submitted in writing no later than 60 days after receipt of final pay-
ment; however, written notice of the contractor's intention to file a claim 
shall be given at the time of the occurrence or at the beginning of the work 
upon which the claim is based. 

2. No written decision denying a claim or addressing issues re-
lated to the claim shall be considered a denial of the claim unless the writ-
ten decision is signed by the public body's chief administrative officer or 
his designee. The contractor may not institute legal action prior to receipt 
of the final written decision on the claim unless the public body fails to 
render a decision within 90 days of submission of the claim. Failure of the 
public body to render a decision within 90 days shall not result in the con-
tractor being awarded the relief claimed or in any other relief or penalty. 
The sole remedy for the public body's failure to render a decision within 
90 days shall be the contractor's right to institute immediate legal action. 
 

A contractor may not invoke administrative procedures meeting the 
standards of § 2.2-4365, if available, or institute legal action as provided 
in § 2.2-4364, prior to receipt of the public body's decision on the claim, 
unless the public body fails to render such decision within the time speci-
fied in the contract or, if no time is specified, then within the time provid-
ed by § 2.2-4364 subsection C.  A failure of the public body to render a fi-
nal decision within the time provided in subsection C shall be deemed a 
final decision denying the claim by the public body. 

 
The decision of the public body shall be final and conclusive unless 

the contractor appeals within six months of the date of the final decision 
on the claim by the public body by invoking administrative procedures 
meeting the standards of § 2.2-4365, if available, or in the alternative by 
instituting legal action as provided in § 2.2-4364.   
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3-23. Illegal Alien Employment. 
 
The Purchasing Agent shall provide in every written contract that the Contractor does 
not, and shall not during the performance of the contract for goods and services in the 
Commonwealth, knowingly employ an unauthorized alien as defined in the federal Im-
migration Reform and Control Act of 1986. 
 
3-24 Foreign and Domestic Businesses Authorized to Transact Business.  
 

A. The Purchasing Agent shall include in every written contract a provi-
sion that a contractor organized as a stock or nonstock corporation, limited liabil-
ity company, business trust, or limited partnership or registered as a registered 
limited liability partnership shall be authorized to transact business in the Com-
monwealth as a domestic or foreign business entity if so required by Title 13.1 or 
Title 50 or as otherwise required by law. 

 
 B. Pursuant to competitive sealed bidding or competitive negotiation, the 
Purchasing Agent shall include in the solicitation a provision that requires a bid-
der or offeror organized or authorized to transact business in the Commonwealth 
pursuant to Title 13.1 or Title 50 to include in its bid or proposal the identifica-
tion number issued to it by the State Corporation Commission. Any bidder or of-
feror that is not required to be authorized to transact business in the Common-
wealth as a foreign business entity under Title 13.1 or Title 50 or as otherwise re-
quired by law shall include in its bid or proposal a statement describing why the 
bidder or offeror is not required to be so authorized. 
 

C. Any bidder or offeror described in subsection B that fails to provide the 
required information shall not receive an award unless a waiver of this require-
ment and the administrative policies and procedures established to implement this 
section is granted by chief executive of the local governing body. 
 

D. Any business entity described in subsection A that enters into a contract 
shall not allow its existence to lapse or its certificate of authority or registration to 
transact business in the Commonwealth, if so required under Title 13.1 or Title 
50, to be revoked or cancelled at any time during the term of the contract.  

 
ARTICLE IV.  DISPOSITION OF SURPLUS PROPERTY. 

 
4-1. Sale of Surplus Property. 
 
All using agencies shall, upon request, submit to the Purchasing Agent a report of all 
surplus, worn out, or obsolete items, which should be disposed of.  The Purchasing 
Agent shall have the authority to transfer such surplus stock to other using agencies.  All 
property not so transferred shall be exchanged, traded in on new items, salvaged, or sold 
as deemed appropriate by the Purchasing Agent.  Notwithstanding the foregoing, any 
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library books purchased for circulation by the York County public Library which have 
been declared to be surplus by the York County Librarian may be donated by the Librar-
ian to the York County Friends of the Library, or to any similar organization the main 
function of which is to support the activities of the York County public library system.  
The Librarian shall keep a record of all books so donated for review upon request by the 
Purchasing Agent. 
The York County School Division may donate such obsolete educational technology 
hardware and software and other obsolete personal property to a Virginia nonprofit 
organization which is exempt from taxation under § 501 (c) (3) of the Internal Revenue 
Code.  Such donations shall be coordinated with the Purchasing Agent 
 
In general, sales may be made at public auction, after prior advertisement in a newspa-
per of general circulation in the County of York, or sold on an appropriate web-site (at 
the sole discretion of the Purchasing Agent) to the highest bidder.  Individual items may 
be scrapped, if in the opinion of the Purchasing Agent, the cost of storage and sale ex-
ceeds the value of the item.  If the value of any individual item is estimated to exceed 
$10,000, sealed bids shall be solicited by public notice inserted at least once in a news-
paper of general circulation in York County at least ten (10) calendar days prior to the 
final date for the submission of sealed bids. Bids may also be solicited for the disposi-
tion of any surplus item if the Purchasing Agent determines it to be in the best interest of 
the County. The Board, upon the request of the Purchasing Agent, may make a special 
dispensation of any individual item if, in the opinion of the Board, such dispensation is 
in the public interest. 
 
4-2.  Participation at County Auctions. 

County and School employees are prohibited from bidding on surplus property sold at 
auction (traditional auction or on-line).  Purchasing staff are prohibited from purchasing 
any surplus property whatever disposal method is used. 
 

ARTICLE V.  PUBLIC-PRIVATE EDUCATION FACILITIES AND 
INFRASTRUCTURE ACT 

 
5-1 Introduction 
 
The Public-Private Education Facilities and Infrastructure Act of 2002 (the “PPEA”) 
grants the County of York (the “County”), a responsible public entity as defined in the 
PPEA, the authority to enter public-private agreements for the development of a wide 
range of projects for public use if the County determines there is a public need for the 
project and that private involvement may provide the project to the public in a timely or 
cost-effective fashion.  Individually negotiated comprehensive agreements between an 
operator, as defined in the PPEA, and the County will define the respective rights and 
obligations of the County and the private operator.  Although guidance with regard to 
the application of the PPEA is provided herein, it will be incumbent upon the County 
and all private entities to comply with the provisions of the PPEA. 
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In order for a project to come under the PPEA, it must meet the definition of a "qualify-
ing project." The PPEA contains a broad definition of qualifying project that includes 
public buildings and facilities of all types; for example:  

 
(a) An education facility, including, but not limited to, a school building (including 

any stadium or other facility primarily used for school events), any functionally-
related and subordinate facility and land to a school building, and any depreciable 
property provided for use in a school facility that is operated as part of the public 
school system or as an institution of higher education; 

 
(b) A building or facility for principal use by any public entity;  
 
(c) Improvements, together with equipment, necessary to enhance public safety and 

security of buildings to be principally used by a public entity;  
 
(d) Utility and telecommunications and other communications infrastructure;  
 
(e) A recreational facility; 

 
(f) Certain service contracts; or 
 
(g) Technology Applications. 
 
The PPEA establishes requirements to which the County must adhere when reviewing 
and approving proposals received pursuant to the PPEA.  In addition, the PPEA speci-
fies the criteria that must be used to select a proposal and the contents of the comprehen-
sive agreement detailing the relationship between the County and the private entity. 

 
The individual designated by the County Administrator to serve as the point of contact 
for implementation of procedures, to receive proposals submitted under the PPEA and to 
respond to inquiries regarding the PPEA or this adopted policy shall be the designated 
County Purchasing Agent.  
 
5-2. General Provisions  
 
(a) Proposal Submission - A proposal may be either solicited by the County or deliv-

ered by a private entity on an unsolicited basis.  In either case, the proposal shall 
be clearly identified as a "PPEA Proposal".  To be considered, one original and 
nine (9) copies of any unsolicited proposal must be submitted along with the ap-
plicable fee to the Purchasing Agent, 120 Alexander Hamilton Boulevard, P.O. 
Box 532, 23690, Yorktown, Virginia.  Proposers may be required to follow a 
two-part proposal submission process consisting of a conceptual phase and a de-
tailed phase, as described herein.  The County may discontinue its evaluation of 
any proposal at any time during the conceptual or detailed phase. 
 
The PPEA allows private entities to include innovative financing methods, in-
cluding the imposition of user fees or service payments, in a proposal.  Such fi-
nancing arrangements may include the issuance of debt instruments, equity secu-
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rities, or other securities or obligations.  Proposals may include, if applicable, the 
portion of the tax-exempt private activity bond limitation amount to be allocated 
annually to the Commonwealth of Virginia pursuant to the Economic Growth and 
Tax Relief Reconciliation Act of 2001 for the development of education facilities 
using public-private partnerships. 
 
Proposals should be prepared simply and economically, providing a concise de-
scription of the proposer's capabilities to complete the proposed qualifying pro-
ject and the benefits to be derived from the project by the County.  Project bene-
fits to be considered are those occurring during the construction, renovation, ex-
pansion or improvement phase and during the life cycle of the project. Proposals 
also should include a comprehensive scope of work and a financial plan for the 
project, containing enough detail to allow an analysis by the County of the finan-
cial feasibility of the proposed project.  Any facility, building, infrastructure, or 
improvement included in a proposal shall be identified specifically or conceptual-
ly.  The County may request, in writing, clarification to the submission. 

 
The PPEA is intended to encourage proposals from the private sector that offer 
the provision of private financing in support of the proposed public project and 
the assumption of commensurate risk by the private operator, but also benefits to 
the operator through innovative approaches to project financing, development 
and use.  However, while substantial private sector involvement is encouraged, 
qualifying facilities will still be devoted primarily to public use and typically in-
volve facilities critical to the public health, safety and welfare. Accordingly, staff 
shall continue to exercise full and proper due diligence in the evaluation and se-
lection of operators for these projects.  In this regard, the qualifications, capabili-
ties, resources, and other attributes of a prospective operator and its whole team 
shall be carefully examined for every project.  In addition, operators proposing 
projects shall be held strictly accountable for representations or other information 
provided regarding their qualifications, experience, or other contents of their pro-
posals, including all specific aspects of proposed plans to be performed by the 
operator. 
 

(b) Affected Jurisdictions - Any private entity requesting approval from or submit-
ting a conceptual or detailed proposal to the County must provide any affected ju-
risdiction with a copy of the private entity's request or proposal by certified mail, 
express delivery or hand delivery within 5 business days after the County decides 
to accept the proposal.  Any affected jurisdiction shall have 60 days from the re-
ceipt of the request or proposal to submit written comments to the County and to 
indicate whether the proposed qualifying project is compatible with the (i) juris-
diction's comprehensive plan, (ii) jurisdiction's infrastructure development plans, 
and (iii) capital improvements budget or other government spending plan.  Com-
ments received within the 60-day period shall be given consideration by the 
County. 

 
(c) Proposal Review Fee - The PPEA authorizes the County to charge a reasonable 

fee to cover the costs of processing, reviewing, and evaluating proposals. 
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(1) A fee of $1,000 shall accompany the initial proposal to cover staff time to 

determine whether it is a qualifying project with a reasonable expectation 
of satisfying the criteria of 56-575.4 C of public need or benefit, reasona-
ble estimated cost, and timely acquisition of the project.  Such sum shall 
be paid with certified funds. 

 
(2) If the County determines that the proposal is a qualifying project as de-

scribed above, and to proceed with publication and further stages of re-
view, the County may impose additional review fees if the County reason-
ably anticipates incurring costs in excess of the initial fee.   Additional 
fees may include the reasonable cost of staff time, attorney's fees, and fees 
for financial, engineering, and other necessary advisors or consultants.  
The County will notify the private entity of the amount of such additional 
fees as and when it anticipates incurring such costs.  The private entity 
shall pay such additional fees before the County will continue to process, 
review, and evaluate the proposal. 

 
The County will refund any portion of fees paid in excess of its costs associated 
with evaluating the proposal. 

 
Freedom of Information Act - Generally, proposal documents submitted by pri-
vate entities are subject to the Virginia Freedom of Information Act (“FOIA”).  In 
accordance with § 2.2-3705 A 56 of FOIA, such documents are releasable if re-
quested, except to the extent that they relate to (a) confidential proprietary infor-
mation submitted to the County under a promise of confidentiality or (b) memo-
randa, working papers or other records related to proposals if making public such 
records would adversely affect the financial interest of the County or the private 
entity or the bargaining position of either party.  Proprietary, commercial or fi-
nancial information, balance sheets, financial statements, or trade secrets provid-
ed by a private entity as evidence of its qualifications are not considered pro-
curement records.  Once a comprehensive agreement has been entered into, and 
the process of bargaining of all phases or aspects of the comprehensive agree-
ment is complete, the responsible public entity shall make the procurement rec-
ords available upon request in accordance with § 2.2-4342. 

 
When the private entity seeks a promise of confidentiality from the County as to 
proprietary information under (a) above, the private entity must (i) invoke the ex-
clusion when the data or materials are submitted to the County or before such 
submission, (ii) identify the data and materials for which protection from disclo-
sure is sought, and (iii) state why the exclusion from disclosure is necessary.  The 
County will not protect any portion of a proposal from disclosure if the entire 
proposal has been designated confidential by the proposer without reasonably dif-
ferentiating between the proprietary and non-proprietary information contained 
therein.  

 
Upon receipt of a request that designated portions of a proposal be protected from 
disclosure as confidential and proprietary, the County shall determine whether 
such protection is appropriate under applicable law and, if appropriate, the scope 
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of such appropriate protection, and shall communicate its determination to the 
private entity.  If the determination regarding protection or the scope thereof dif-
fers from the private entity's request, then the County will accord the private enti-
ty a reasonable opportunity to clarify and justify its request.  Upon a final deter-
mination by the County to accord less protection than requested by the private en-
tity, the private entity may withdraw its proposal.  

 
Use of Public Funds - Virginia constitutional and statutory requirements and 
County ordinances and policies as they apply to appropriation and expenditure of 
public funds apply to any comprehensive agreement entered into under the PPEA. 
Accordingly, the processes and procedural requirements associated with the ex-
penditure or obligation of public funds shall be incorporated into planning for any 
PPEA project or projects and shall be in compliance with the County’s Fiscal 
Policies as adopted by the Board.  
 
Applicability of Other Laws - Nothing in the PPEA shall affect the duty of the 
County to comply with all other applicable law not in conflict with the PPEA. Ar-
ticle 6 Ethics in Public Contracting of the Virginia Public Procurement Act (the 
VPPA) is hereby incorporated herein by reference.  Otherwise, the applicability 
of the VPPA is as set forth in the PPEA and herein. 
 

5-3. Solicited Proposals  
 
The County may invite bids or proposals from private entities to acquire, design, construct, 
improve, renovate, expand, equip, maintain or operate qualifying projects.  The County 
may use a two-part process consisting of an initial conceptual phase and a detailed phase.  
The County will set forth in the solicitation the format and supporting information that is 
required to be submitted, consistent with the provisions of the PPEA.  

 
The solicitation will specify, but not necessarily be limited to, information and docu-
ments that must accompany each proposal and the factors that will be used in evaluating 
the submitted proposals.  The solicitation will be posted in such public areas as are nor-
mally used for posting of the County’s notices, including the County’s website. The 
solicitation will also contain or incorporate by reference other applicable terms and 
conditions, including any unique capabilities or qualifications that will be required of 
the private entities submitting proposals.  Pre-proposal conferences may be held as 
deemed appropriate by the County. 

 
5-4. Unsolicited Proposals 
 
The PPEA permits the County to receive and evaluate unsolicited proposals from private 
entities to acquire, design, construct, improve, renovate, expand, equip, maintain, or oper-
ate a qualifying project. 

 
The County may publicize its needs and may encourage or notify interested parties to 
submit proposals subject to the terms and conditions of the PPEA.  When such proposals 
are received without issuance of a solicitation, the proposal shall be treated as an unso-
licited proposal. 
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To ensure the County receives the best value for any qualifying project, the County will 
seek and encourage competing unsolicited proposals. 
 

Decision to Accept and Consider Unsolicited Proposal; Notice  
 

a. Upon receipt of any unsolicited proposal or group of proposals and pay-
ment of any required fee by the proposer or proposers, the County will de-
termine whether to accept the unsolicited proposal for publication and 
conceptual-phase consideration.  If the County determines not to accept 
the proposal and not to proceed to publication and conceptual-phase con-
sideration, staff will return the proposal, together with all fees and accom-
panying documentation, to the proposer. 

 
b. If the County chooses to accept an unsolicited proposal for conceptual-

phase consideration, staff shall post a notice in a public area regularly used 
by the County for posting of public notices and on the County website for 
a period of not less than 45 days.  The County shall also publish the same 
notice at least once in a newspaper of general circulation in the County 
and advertise the notice in the Virginia Business Opportunities publication 
and post a copy of the notice on the Commonwealth’s electronic procure-
ment website to notify any parties that may be interested in submitting 
competing unsolicited proposals.  Interested parties shall have adequate 
time as specified in the notice, but in no event less than 45 days from the 
date the notice is published to submit competing unsolicited proposals.  
The notice shall state that the County (i) has received and accepted an un-
solicited proposal under the PPEA, (ii) intends to evaluate the proposal, 
(iii) may negotiate a comprehensive agreement with the proposer based on 
the proposal, and (iv) will accept for simultaneous consideration any com-
peting unsolicited proposals that comply with the procedures adopted by 
the County and the PPEA.  The notice also shall summarize the proposed 
qualifying project or projects, and identify their proposed locations.  

 
Initial Review at the Conceptual Stage 

 
c. Only proposals complying with the requirements of the PPEA that contain 

sufficient information for a meaningful evaluation and that are provided in 
an appropriate format will be considered by the County for further review 
at the conceptual stage.  Unsolicited proposals at the conceptual stage shall 
include the information described in Section V. (a). 
 

d. The County will determine at this initial stage of review whether it will 
proceed to evaluate the unsolicited proposals using either method i. or ii. 
below: 
 
i. Procedures normally used by the County for the evaluation of bids 

resulting from “competitive sealed bidding” with award to the low-
est responsive and responsible private entity.  Evaluation may in-
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clude special qualifications of private entities, life cycle costing, 
value analysis, and any other criteria such as inspection, testing, 
quality, workmanship, delivery, and suitability for a particular pur-
pose, which are helpful in determining acceptability.  Awards may 
be made to more than one private entity.  The County may reject 
any or all proposals at any time and for any reason. 

 
ii. Procedures normally used by the County for the evaluation of pro-

posals resulting from the procurement of other than professional 
services through "competitive negotiation" as follows: Selection 
shall be typically made of two private entities deemed to be fully 
qualified and best suited among those submitting proposals.  Nego-
tiations shall then be conducted with each of the private entities so 
selected.  Price shall be considered, but need not be the sole deter-
mining factor.  After negotiations have been conducted with each 
private entity so selected, the County shall select the private entity, 
which, in its opinion, has made the best proposal.  Awards may be 
made to more than one private entity.  Should the public body de-
termine in writing and in its sole discretion that only one private en-
tity is fully qualified, or that one private entity is clearly more high-
ly qualified than the others under consideration, negotiations may 
be limited to that private entity.  The County may reject any or all 
proposals at any time and for any reason. 

 
The County may proceed using competitive negotiation procedures de-
scribed in b. above only if it makes a written determination that doing so is 
likely to be advantageous to the County and the public based upon either 
(i) the probable scope, complexity or urgency of need, or (ii) the risk shar-
ing, added value, increase in funding or economic benefit from the project 
would otherwise not be available. 

 
e. In reviewing the proposals, the County shall engage the services of quali-

fied professionals, including as may appear appropriate an architect, pro-
fessional engineer or certified public accountant not employed by the 
County to provide an independent analysis regarding the specifics, ad-
vantages, disadvantages, and long-term and short-term costs of the pro-
posed project, unless the board of supervisors determines that such analy-
sis shall be performed by County employees. 

 
f. After reviewing the original proposal and any competing unsolicited pro-

posals submitted during the notice period, the County may determine: 
 
i. not to proceed further with any proposal,  
 
ii. to proceed to the detailed phase of review with the original pro-

posal,  
 
iii. to proceed to the detailed phase with a competing proposal, or  
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iv. to proceed to the detailed phase with multiple proposals.   
 

5-5. Proposal Preparation and Submission 
 
Format for Submissions at the Conceptual Stage  
 

Proposals at the conceptual stage shall contain the following information in the 
following format plus any additional information as the County may reasonably 
request to comply with the requirements of the PPEA:  
 
a. Qualifications and Experience 

 
i. Identify the legal structure of the firm or consortium of firms mak-

ing the proposal.  Identify the organizational structure for the pro-
ject, the management approach, and how each partner and major 
subcontractor (over $100,000) in the structure fits into the overall 
team.  All members of the operator's team, including major subcon-
tractors known to the proposer must be identified at the time a pro-
posal is submitted for the Conceptual Stage.  Identified team mem-
bers, including major subcontractors, may not be substituted or re-
placed once a project is approved and comprehensive agreement 
entered into, without the written approval of the County.  Include 
the status of the Virginia license of each partner, proposer, contrac-
tor, and major subcontractor. 

 
ii. Describe the experience of the firm or consortium of firms making 

the proposal, the key principals and project managers involved in 
the proposed project including experience with projects of compa-
rable size and complexity, including prior experience bringing simi-
lar projects to completion on budget and in compliance with design, 
land use, service and other standards. Describe the past safety per-
formance record and current safety capabilities of the firm or con-
sortium of firms.  Describe the past technical performance history 
on recent projects of comparable size and complexity, including 
disclosure of any legal claims, of the firm or consortium of firms.  
Describe the length of time in business, business experience, public 
sector experience, and other engagements of the firm or consortium 
of firms.  Include the identity of any firms that will provide design, 
construction and completion guarantees and warranties, and a de-
scription of such guarantees and warranties. 

 
iii. For each firm or major subcontractor that will be utilized in the pro-

ject, provide a statement listing all of the firm’s prior projects and 
clients for the past 3 years and contact information for same (name, 
address, telephone number, e-mail address).  If a firm has worked 
on more than ten (10) projects during this period, it may limit its 
prior project list to ten (10), but shall first include all projects simi-
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lar in scope and size to the proposed project and, second, it shall in-
clude as many of its most recent projects as possible.  Each firm or 
major subcontractor shall be required to submit all performance 
evaluation reports or other documents, which are in its possession 
evaluating the firm’s performance during the preceding three years 
in terms of cost, quality, schedule maintenance, safety and other 
matters relevant to the successful project development, operation, 
and completion. 

 
iv. Provide the names, prior experience, addresses, telephone numbers 

and e-mail addresses of persons within the firm or consortium of 
firms who will be directly involved in the project or who may be 
contacted for further information. 

 
v. Provide a current or most recently audited financial statement of the 

firm or firms and each partner with an equity interest of twenty per-
cent or greater. 

 
vi. Identify any persons known to the proposer who would be obligat-

ed to disqualify themselves from participation in any transaction 
arising from or in connection to the project pursuant to The Virgin-
ia State and Local Government Conflict of Interest Act, Chapter 31 
(§ 2.2-3100 et seq.) of Title 2.2.   

 
vii. Identify proposed plan for obtaining sufficient numbers of qualified 

workers in all trades or crafts required for the project. 
 

viii. For each firm or major subcontractor that will perform construction 
and/or design activities, provide the following information: 
 
1. A sworn certification by an authorized representative of the 

firm attesting to the fact that the firm is not currently de-
barred or suspended by any federal, state or local govern-
ment entity. 

 
2. A completed qualification statement that reviews all relevant 

information regarding technical qualifications and capabili-
ties, firm resources and business integrity of the firm, in-
cluding but not limited to, bonding capacities, insurance 
coverage and firm equipment.  This statement shall also in-
clude a mandatory disclosure by the firm for the past three 
years any of the following conduct: 

 
a. Bankruptcy filings 
 
b. Liquidated damages 
 
c. Fines, assessments or penalties 
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d. Judgments or awards in contract disputes 
 
e. Contract defaults, contract terminations 
 
f. License revocations, suspensions, or other discipli-

nary actions 
 
g. Prior debarments or suspensions by a governmental 

entity 
 
h. Denials of prequalification, findings of non-

responsibility 
 

i. Safety past performance data, including fatality inci-
dents, "Experience Modification Rating," "Total Re-
cordable Injury Rate" and "Total Lost Workday Inci-
dence Rate" 

 
j. Violations of any federal, state or local criminal or 

civil law 
 
k. Criminal indictments or investigations 
 
l. Legal claims filed by or against the firm 

 
ix. Worker Safety Programs: Describe worker safety training pro-

grams, job-site safety programs, accident prevention programs, 
written safety and health plans, including incident investigation and 
reporting procedures. 

 
b. Project Characteristics 

 
i. Provide a description of the project, including the conceptual de-

sign.  Describe the proposed project in sufficient detail so that type 
and intent of the project, the location, and the communities that 
may be affected are clearly identified.  

 
ii. Identify and fully describe any work to be performed by the County 

or any other public entity. 
 
iii. Include a list of all federal, state and local permits and approvals 

required for the project and a schedule for obtaining such permits 
and approvals.  

 
iv. Identify any anticipated adverse social, economic, environmental 

and transportation impacts of the project measured against the 
County’s comprehensive land use plan and applicable ordinances 
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and design standards.  Specify the strategies or actions to mitigate 
known impacts of the project.  Indicate if an environmental and ar-
chaeological assessment have been completed. 
 

v. Identify the projected positive social, economic, environmental and 
transportation impacts of the project measured against the County’s 
comprehensive land use plan and applicable ordinances and design 
standards.  

 
vi. Identify the proposed schedule for the work on the project, includ-

ing sufficient time for the County’s review and the estimated time 
for completion.  

 
vii. Identify contingency plans for addressing public needs in the event 

that all or some of the project is not completed according to pro-
jected schedule. 

 
viii. Propose allocation of risk and liability, and assurances for timely 

completion of the project.  
 
ix. State assumptions related to ownership, legal liability, law en-

forcement and operation of the project and the existence of any re-
strictions on the County’s use of the project. 

 
x. Provide information relative to phased openings of the proposed 

project. 
 

c. Project Financing  
 

i. Provide a preliminary estimate and estimating methodology of the 
cost of the work by phase, segment, or both.  

 
ii. Submit a plan for the development, financing and operation of the 

project showing the anticipated schedule on which funds will be 
required. Describe the anticipated costs of and proposed sources 
and uses for such funds, including any anticipated debt service 
costs.  The operational plan should include appropriate staffing lev-
els and associated costs based upon the County’s adopted opera-
tional standards.  Include any supporting due diligence studies, 
analyses, or reports. 
 

iii. Include a list and discussion of assumptions underlying all major 
elements of the plan. 

 
iv. Identify the proposed risk factors and methods for dealing with 

these factors.  Describe methods and remedies associated with any 
financial default. 

 



 Ord. No. 12-13(R)  
Page 33 

 
v. Identify any local, state or federal resources that the proposer con-

templates requesting for the project along with an anticipated 
schedule of resource requirements.  Describe the total commitment, 
if any, expected from governmental sources and the timing of any 
anticipated commitment, both one-time and on-going.  

 
vi. Identify the need, if any, for the County to provide either its general 

obligation or moral obligation backing.  The underlying assump-
tions should address this need and/or state that the credit would be 
via a “Service Agreement”, for example.  Any debt issuance should 
be expected to receive an investment grade rating from a nationally 
recognized bond rating agency.  If the unenhanced rating is not in-
vestment grade, the County may require the use of credit enhance-
ments. 

 
vii. Outline what impact, if any, a drop in interest rates would have on 

the ultimate annual project cost.  Indicate if there is a method to re-
finance for cost savings.  Indicate who would receive the benefit of 
any cost savings from a refinancing.  Would the savings go to the 
County, would the savings be shared and to what extent, or does the 
firm only receive benefit of this potential? 
 

viii. Outline the financial penalties, if any, that would result should the 
County wish to terminate a project early or restructure the cash 
flows for some reason of its own choosing.  The firm should be 
specific on this point. 

 
ix. If the firm has already chosen an underwriter(s), provide a breakout 

of the fees to any underwriting firm(s) and the type of obligation 
the firm(s) are using with a financing component.  Be specific as to 
tax-exempt, taxable, floating rate, fixed rate, etc.  If the firm has not 
yet chosen an underwriter(s), the County reserves the right to have 
input into the selection of that underwriter(s). 

 
d. Project Benefit and Compatibility 

 
i. Identify community benefits, including the economic impact the 

project will have on the local community in terms of amount of tax 
revenue to be generated for the County, the number jobs generated 
for area residents and level of pay and fringe benefits of such jobs, 
and the number and value of subcontracts generated for area sub-
contractors. 

 
ii. Identify any anticipated public support or opposition, as well as any 

anticipated government support or opposition (including that in any 
affected jurisdiction), for the project. 
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iii. Explain the strategy and plans, including the anticipated timeline 

that will be carried out to involve and inform the general public, 
business community, and governmental agencies in areas affected 
by the project. 

 
iv. Describe any anticipated significant benefits to the community and 

the County, including anticipated benefits to the economic, social, 
environmental, transportation, etc., condition of the County and 
whether the project is critical to attracting or maintaining competi-
tive industries and businesses to the County. 

 
v. Compatibility with the County’s and/or affected jurisdiction’s local 

comprehensive plan (including related environmental, land use and 
facility standards ordinances, where applicable), infrastructure de-
velopment plans, transportation plans, the capital improvements 
plan and capital budget or other government spending plan. 

 
e. Any Additional Information As the County May Reasonably Request 

 
Format for Submissions at the Detailed Stage  
 

If the County decides to proceed to the detailed phase of review with one or more 
proposals, the following information should be provided by the private entity un-
less waived by the County:  
 
a. A topographical map (1:2,000 or other appropriate scale) depicting the lo-

cation of the proposed project.  
 
b. Conceptual site plan indicating proposed location and configuration of the 

project on the proposed site; 
 

c. Conceptual (single line) plans and elevations depicting the general scope, 
appearance and configuration of the proposed project; 

 
d. Detailed description of the proposed participation, use and financial in-

volvement of the County.  Include the proposed terms and conditions for 
the project; 

 
e. A list of public utility facilities, if any, that will be crossed by the qualify-

ing project and a statement of the plans of the proposer to accommodate 
such crossings.   

 
f. Information relating to the current plans for development of facilities to be 

used by a public entity that are similar to the qualifying project being pro-
posed by the private entity, if any, of each affected jurisdiction;  

 
g. A statement and strategy setting out the plans for securing all necessary 

property and/or easements.  The statement must include the names and ad-
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dresses, if known, of the current owners of the subject property as well as 
a list of any property the proposer intends to request the County or affect-
ed jurisdiction to condemn. 

 
h. A detailed listing of all firms, along with their relevant experience and 

abilities, that will provide specific design, construction and completion 
guarantees and warranties, and a brief description of such guarantees and 
warranties along with a record of any prior defaults for performance. 

 
i. A total life-cycle cost, including maintenance, specifying methodology 

and assumptions of the project or projects including major building sys-
tems (e.g., electrical, mechanical, etc.), and the proposed project start date. 
 Include anticipated commitment of all parties; equity, debt, and other fi-
nancing mechanisms; and a schedule of project revenues and project costs. 
The life-cycle cost analysis should include, but not be limited to, a detailed 
analysis of the projected return, rate of return, or both, expected useful life 
of facility and estimated annual operating expenses using County adopted 
service levels and standards. 

 
j. A detailed discussion of assumptions about user fees or rates, lease pay-

ments and other service payments, and the methodology and circumstanc-
es for changes, and usage of the projects over the useful life of the pro-
jects. 

 
k. Identification of any known government support or opposition, or general 

public support or opposition for the project.  Government or public sup-
port should be demonstrated through resolution of official bodies, minutes 
of meetings, letters, or other official communications. 

 
l. Demonstration of consistency with appropriate County and/or affected ju-

risdiction comprehensive plans (including related environmental, land use 
and facility standards ordinances, where applicable), infrastructure devel-
opment plans, transportation plans, the capital improvement plan and capi-
tal budget, or indication of the steps required for acceptance into such 
plans. 

 
m. Explanation of how the proposed project would impact the County’s or af-

fected jurisdiction’s development plans. 
 
n. Description of an ongoing performance evaluation system or database to 

track key performance criteria, including but not limited to, schedule, cash 
management, quality, worker safety, change orders, and legal compliance. 

 
o. Identification of any known conflicts of interest or other factors that may 

impact the County’s consideration of the proposal, including the identifi-
cation of any persons known to the proposer who would be obligated to 
disqualify themselves from participation in any transaction arising from or 
in connection to the project pursuant to The Virginia State and Local Gov-
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ernment Conflict of Interest Act, Chapter 31 (§ 2.2-3100 et seq.) of Title 
2.2.    

 
p. Acknowledge conformance with Sections 2.2–4367 through 2.2-4377 of 

the Code of Virginia, the Ethics in Public Contracting Act; 
 
q. Additional material and information as the County may reasonably re-

quest. 
 

5-6. Proposal Evaluation and Selection Criteria 
 
The following items, along with the specified information required under V.A and V.B 
above, shall be considered in the evaluation and selection of PPEA proposals.  

 
Qualifications and Experience 
 
Factors to be considered in either phase of the County’s review to determine 
whether the proposer possesses the requisite qualifications and experience will 
include the following: 
 
a. Experience , training, and preparation with similar projects; 
 
b. Demonstration of ability to perform work; 
 
c. Demonstrated record of successful past performance, including timeliness 

of project delivery, compliance with plans and specifications, quality of 
workmanship, cost-control and project safety; 

 
d. Demonstrated conformance with applicable laws, codes, standards, regula-

tions, and agreements on past projects; 
 

e. Leadership structure; 
 

f. Project manager's experience; 
 

g. Management approach; 
 

h. Project staffing plans, the skill levels of the proposed workforce, and the 
proposed safety plans for the project; 

 
i. Financial condition; and 
 
j. Project ownership. 

 
Project Characteristics 
 
Factors to be considered in determining the project characteristics include the fol-
lowing: 
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a. Project definition; 

 
b. Proposed project schedule; 

 
c. Operation of the project; 

 
d. Technology; technical feasibility; 

 
e. Conformity to State, County or affected jurisdiction laws, regulations, and 

standards; 
 

f. Environmental impacts; 
 

g. Condemnation impacts; 
 

h. State and local permits; and 
 

i. Maintenance of the project. 
 

Project Financing 
 
Factors to be considered in determining whether the proposed project financing 
allows adequate access to the necessary capital to finance the project include the 
following: 
 
a. Cost and cost benefit to the County; 

 
b. Financing and the impact on the debt or debt burden of the County; 

 
c. Financial plan including overall feasibility and reliability of plan; default 

implications; operator’s past performance with similar plans and similar 
projects; degree to which operator has conducted due diligence investiga-
tion and analysis of proposed financial plan and results of any such inquir-
ies or studies. 

 
d. Estimated cost; including debt source, operating costs, etc.,and 

 
e. Life-cycle cost analysis. 

 
Project Benefit and Compatibility  
 
Factors to be considered in determining the proposed project's compatibility with 
the County’s, affected jurisdiction’s or regional comprehensive or development 
plans include the following: 

 
a. Community benefits; including the economic impact the project will have on 

the County in terms of amount of tax revenue to be generated for the County, 
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the number jobs generated for area residents and level of pay and fringe bene-
fits of such jobs, and the number and value of subcontracts generated for area 
subcontractors. 

 
b. Community support or opposition, or both; 

 
c. Public involvement strategy; 

 
d. Public involvement strategy; 

 
e. Compatibility with existing and planned facilities; 

 
f. Compatibility with County, regional, and state economic development efforts; 

and 
 

g. Compatibility with County’s and affected jurisdiction’s land use and transpor-
tation plans, 

 
5-7. Comprehensive Agreement 
 
At least 30 days prior to entering into an interim or comprehensive agreement under the 
Public-Private Educational Facilities and Infrastructure Act, a responsible public entity 
must hold a public hearing on the proposals.  Prior to acquiring, designing, constructing, 
improving, renovating, expanding, equipping, maintaining, or operating the qualifying 
project, the selected proposer shall enter into a comprehensive agreement with the 
County.  Each comprehensive agreement shall define the rights and obligations of the 
County and the selected proposer with regard to the project. 
 
The terms of the comprehensive agreement shall be tailored to address the specifics of 
the project and shall include but not be limited to:  

 
(a) The delivery of maintenance, performance and payment bonds or letters of 

credit in connection with any acquisition, design, construction, improve-
ment, renovation, expansion, equipping, maintenance, or operation of the 
qualifying project in the forms and amounts satisfactory to the County and 
in compliance with Code of Virginia section 2.2-4337 for those compo-
nents of the qualifying project that involve construction; 

 
(b) The review and approval of plans and specifications for the qualifying 

project by the County; 
 
(c) The rights of the County to inspect the qualifying project to ensure com-

pliance with the comprehensive agreement; 
 
(d) The maintenance of a policy or policies of liability insurance or self-

insurance reasonably sufficient to insure coverage of the project and the 
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tort liability to the public and employees and to enable the continued oper-
ation of the qualifying project; 

 
(e) The monitoring of the practices of the operator by the County to ensure 

proper maintenance, safety, use and management of the qualifying project; 
 
(f) The terms under which the operator will reimburse the County for services 

provided; 
 

(g) The policy and procedures that will govern the rights and responsibilities 
of the County and the operator in the event that the comprehensive agree-
ment is terminated or there is a material default by the operator including 
the conditions governing assumption of the duties and responsibilities of 
the operator by the County and the transfer or purchase of property or oth-
er interests of the operator by the County;  

 
(h) The terms under which the operator will file appropriate financial state-

ments on a periodic basis. 
 
(i) The mechanism by which user fees, lease payments, or service payments, 

if any, may be established from time to time upon agreement of the par-
ties. Any payments or fees shall be the same for persons using the facility 
under like conditions and that will not materially discourage use of the 
qualifying project; classifications according to reasonable categories for 
assessment of user fees may be made.  

 
(j) The terms and conditions under which the County will contribute financial 

resources, if any, for the qualifying project; and 
 
(k) Other requirements of the PPEA or provisions that the County determines 

serve the public purpose of the PPEA. 
 

(l) The County may include a gain-sharing component in any interim or com-
prehensive agreement for a qualifying project consisting of technology in-
frastructure, services or applications. “Gain sharing” is defined as a provi-
sion of an interim or comprehensive agreement where the County and the 
private entity agree to share a percentage of any savings that are realized 
and that can be attributed to the efforts of the private entity. 

 
The comprehensive agreement and any amendments thereto shall be approved and en-
tered into in writing by the Board of Supervisors. 

 
Parties submitting proposals understand that representations, information and data sup-
plied in support of, or in connection with proposals plays a critical role in the competi-
tive evaluation process and in the ultimate selection of a proposal by the County.  Ac-
cordingly, as part of the Comprehensive Agreement, the prospective operator and its 
team members shall certify that all material representations, information and data pro-
vided in support of, or in connection with, a proposal is true and correct.  Such certifica-
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tions shall be made by authorized individuals who have knowledge of the information 
provided in the proposal.  In the event that material changes occur with respect to any 
representations, information or data provided for a proposal, the prospective operator 
shall immediately notify the County of same.  Any violation of this section of the Com-
prehensive Agreement shall give the County the right to terminate the Agreement, with-
hold payment or other consideration due, and seek any other remedy available under the 
law. 

 
5-8. Projects Intended for Use by the York County School Board 
 
Proposals for qualifying projects for which the York County School Board shall be the 
sole using public entity shall be submitted to the County's Purchasing Office, and the 
County shall provide all required public notices.  However, decisions whether to accept 
and consider any such proposal, and the evaluation or review of any such proposal, shall 
be by the School Board, and the School Board shall approve and execute the Compre-
hensive agreement. 
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APPENDIX 
 

VIRGINIA CODE PROVISIONS APPLICABLE TO COUNTY PROCUREMENT. 
 
The following provisions of the Code of Virginia apply to the purchasing procedures of 
the County and are incorporated in this policy for the convenience of the user: 
 
§ 2.2-4301 … “Competitive negotiation” … 3.a, Procurement of professional services.  
 
The public body shall engage in individual discussions with two or more offerors deemed 
fully qualified, responsible and suitable on the basis of initial responses and with emphasis 
on professional competence, to provide the required services.  Repetitive informal inter-
views shall be permissible. The offerors shall be encouraged to elaborate on their qualifi-
cations and performance data or staff expertise pertinent to the proposed project, as well as 
alternative concepts.  The Request for Proposal shall not, however, request that offerors 
furnish estimates of man-hours or cost for services.  At the discussion stage, the public 
body may discuss nonbinding estimates of total project costs, including, but not limited to, 
life cycle costing, and where appropriate, nonbinding estimates of price for services.  
Proprietary information from competing offerors shall not be disclosed to the public or to 
competitors. At the conclusion of discussion, outlined in this subdivision, on the basis of 
evaluation factors published in the Request for Proposal and all information developed in 
the selection process to this point, the public body shall select in the order of preference 
two or more offerors whose professional qualifications and proposed services are deemed 
most meritorious.  Negotiations shall then be conducted, beginning with the offeror ranked 
first. If a contract satisfactory and advantageous to the public body can be negotiated at a 
price considered fair and reasonable, the award shall be made to that offeror.  Otherwise, 
negotiations with the offeror ranked first shall be formally terminated and negotiations 
conducted with the offeror ranked second, and so on until such a contract can be negotiat-
ed at a fair and reasonable price.  Should the public body determine in writing and in its 
sole discretion that only one offeror is fully qualified, or that one offeror is clearly more 
highly qualified and suitable than the others under consideration, a contract may be nego-
tiated and awarded to that offeror. 
 
A contract for architectural or professional engineering services relating to construction 
projects may be negotiated by a public body, for multiple projects provided (i) the pro-
jects require similar experience and expertise, (ii) the nature of the projects is clearly 
identified in the Request for Proposal, and (iii) the contract term is limited to one year or 
when the cumulative total project fees reach the maximum cost authorized in this para-
graph, whichever occurs first.  Such contract may be renewable for four additional one-
year terms at the option of the public body.  Under such contract, (a) the fair and reason-
able prices, as negotiated, shall be used in determining the cost of each project per-
formed, (b) the sum of all projects performed in one contract term shall not exceed 
$500,000 or, in the case of a state agency, as defined in § 2.2-4347, such lesser amount 
as may be determined by the Director of the Department of General Services, and (c) the 
project fee of any single project shall not exceed $100,000 or, in the case of a state 
agency, such lesser amount as may be determined by the Director of the Department of 
General Services, except that in any locality or any authority or sanitation district with a 
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population in excess of 8,000, such fee shall not exceed $200,000.  Any unused amounts 
from the first contract term shall not be carried forward to the additional term.  Competi-
tive negotiations for such contracts may result in awards to more than one offeror pro-
vided (i) the Request for Proposal so states and (ii) the public body has established pro-
cedures for distributing multiple projects among the selected contractors during the 
contract term. 
 
Multiphase professional services contracts satisfactory and advantageous to the Depart-
ment of Transportation for environmental, location, design and inspection work regarding 
highways and bridges may be negotiated and awarded based on a fair and reasonable price 
for the first phase only, when completion of the earlier phases is necessary to provide 
information critical to the negotiation of a fair and reasonable price for succeeding phases. 
 
§ 2.2-4303.  …Methods of procurement.  C and D--  

 
C. Upon a determination made in advance by the public body and set forth in writing 

that competitive sealed bidding is either not practicable or not fiscally advanta-
geous to the public, goods, services, or insurance may be procured by competitive 
negotiation.  The writing shall document the basis for this determination. 

 
Upon a written determination made in advance by (i) the Governor or his design-
ee in the case of a procurement by the Commonwealth or by a department, agen-
cy or institution thereof or (ii) the local governing body in the case of a procure-
ment by a political subdivision of the Commonwealth, that competitive negotia-
tion is either not practicable or not fiscally advantageous, insurance may be pro-
cured through a licensed agent or broker selected in the manner provided for the 
procurement of things other than professional services in subdivision 3 b of the 
definition of “competitive negotiation” in § 2.2-4301. The basis for this determi-
nation shall be documented in writing. 

 
D. Construction may be procured only by competitive sealed bidding, except that 

competitive negotiation may be used in the following instances upon a determina-
tion made in advance by the public body and set forth in writing that competitive 
sealed bidding is either not practicable or not fiscally advantageous to the public, 
which writing shall document the basis for this determination: 

 
1. By the Commonwealth, its departments, agencies and institutions on a 

fixed price design-build basis or construction management basis under § 
2.2-4306; 

 
2. By any public body for the alteration, repair, renovation or demolition of 

buildings when the contract is not expected to cost more than $500,000;  
 
3. By any public body for the construction of highways and any draining, 

dredging, excavation, grading or similar work upon real property; or 
 
4. As otherwise provided in § 2.2-4308. 
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§ 2.2-4305. Competitive procurement by localities on state-aid projects. 
 
No contract for the construction of any building or for an addition to or improvement of an 
existing building by any local governing body or subdivision thereof for which state funds 
of not more than $30,000 in the aggregate of for the sum of all phases of a contract or 
project, either by appropriation, grant-in-aid or loan, are used or are to be used for all or 
part of the cost of construction shall be let except after competitive sealed bidding or after 
competitive negotiation as provided under subsection D of §2.2-4303.  The procedure for 
the advertising for bids or for proposals and for letting of the contract shall conform, muta-
tis mutandis, to this chapter. 
 
§ 2.2-4308.  Design-build or construction management contracts for public bodies 
other than the Commonwealth; eligibility requirements; award of contract; rec-
ords to be kept.  
 
A.  While the competitive sealed bid process remains the preferred method of con-
struction procurement for public bodies in the Commonwealth, any public body other 
than the Commonwealth may enter into a contract for construction on a fixed price or 
not-to-exceed price design-build or construction management basis provided the public 
body complies with the requirements of this section and has obtained the approval of the 
Design-Build/Construction Management Review Board (the Review Board) pursuant to 
§ 2.2-2406. 
 
Prior to making a determination as to the use of design-build or construction manage-
ment for a specific construction project, the public body shall have in its employ or 
under contract a licensed architect or engineer with professional competence appropriate 
to the project who shall advise the public body regarding the use of design-build or 
construction management for that project and who shall assist the public body with the 
preparation of the Request for Proposal and the evaluation of such proposals. 
 
Prior to issuing a Request for Proposal for any design-build or construction management 
contract for a specific construction project, the public body shall: 
 

1. Have adopted, by ordinance or resolution, written procedures governing 
the selection, evaluation, and award of design-build and construction man-
agement contracts.  Such procedures shall be consistent with those de-
scribed in this chapter for the procurement of nonprofessional services 
through competitive negotiation.  Such procedures shall also require Re-
quests for Proposals to include and define the criteria of such construction 
project in areas such as site plans; floor plans; exterior elevations; basic 
building envelope materials; fire protection information plans; structural, 
mechanical (HVAC), and electrical systems; and special telecommunica-
tions; and may define such other requirements as the public body deter-
mines appropriate for that particular construction project.  Except as may 
otherwise be approved by the Review Board, such procedures for: 
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a. Design-build construction projects shall include a two-step compet-

itive negotiation process consistent with the Review Board's regula-
tions. 

 
b. Construction management projects shall include selection proce-

dures and required construction management contract terms con-
sistent with the Review Board's regulations. 

 
2. Have documented in writing that for a specific construction project (i) a 

design-build or construction management contract is more advantageous 
than a competitive sealed bid construction contract; (ii) there is a benefit to 
the public body by using a design-build or construction management con-
tract; and (iii) competitive sealed bidding is not practical or fiscally advan-
tageous. 

 
B. Once approved by the Review Board in accordance with § 2.2-2406, the public 
body may procure a design-build or construction management contract for the specific 
construction project presented to the Review Board.  Unless otherwise specified in the 
Request for Proposal, the contract shall be awarded to the fully qualified offeror who 
submits an acceptable proposal at the lowest cost in response to the Request for Pro-
posal. 
 
C. The public body shall provide information as requested by the Review Board to 
allow post-project evaluation by the Review Board.  
 
§ 2.2-4311. Employment discrimination by contractor prohibited. 
 
All public bodies shall include in every contract of over $10,000 the following provisions: 
 
 1. During the performance of this contract, the contractor agrees as follows: 
 

 a. The contractor will not discriminate against any employee or appli-
cant for employment because of race, religion, color, sex, national 
origin, age, disability, or other basis prohibited by state law relating 
to discrimination in employment, except where there is a bona fide 
occupational qualification reasonably necessary to the normal opera-
tion of the contractor.  The contractor agrees to post in conspicuous 
places, available to employees and applicants for employment, notic-
es setting forth the provisions of this nondiscrimination clause. 

 
b. The contractor, in all solicitations or advertisements for employees 

placed by or on behalf of the contractor, will state that such contrac-
tor is an equal opportunity employer. 

 
c. Notices, advertisements and solicitations placed in accordance with 

federal law, rule or regulation shall be deemed sufficient for the pur-
pose of meeting the requirements of this section. 
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2. The contractor will include the provisions of the foregoing paragraphs a, b, 

and c in every subcontract or purchase order of over $10,000, so that the 
provisions will be binding upon each subcontractor or vendor. 

 
§ 2.2-4312.  Drug-free workplace to be maintained by contractor; required con-
tract provisions. 
 
All public bodies shall include in every contract over $10,000 the following provisions: 
 
During the performance of this contract, the contractor agrees to (i) provide a drug-free 
workplace for the contractor's employees; (ii) post in conspicuous places, available to 
employees and applicants for employment, a statement notifying employees that the 
unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled 
substance or marijuana is prohibited in the contractor's workplace and specifying the 
actions that will be taken against employees for violations of such prohibition; (iii) state 
in all solicitations or advertisements for employees placed by or on behalf of the con-
tractor that the contractor maintains a drug-free workplace; and (iv) include the provi-
sions of the foregoing clauses in every subcontract or purchase order of over $10,000, so 
that the provisions will be binding upon each subcontractor or vendor. 

 
For the purposes of this section, “drug-free workplace” means a site for the performance 
of work done in connection with a specific contract awarded to a contractor in accord-
ance with this chapter, the employees of whom are prohibited from engaging in the 
unlawful manufacture, sale, distribution, dispensation, possession or use of any con-
trolled substance or marijuana during the performance of the contract. 
 
§ 2.2-4315. Use of brand names. 
 
Unless otherwise provided in the Invitation to Bid, the name of a certain brand, make or 
manufacturer shall not restrict bidders to the specific brand, make or manufacturer named; 
and shall be deemed to conveys the general style, type, character, and quality of the article 
desired, and any article which that public body in its sole discretion determines to be the 
equal of that specified, considering quality, workmanship, economy of operation, and 
suitability for the purpose intended, shall be accepted. 
 
§ 2.2-4317.  Prequalification generally; prequalification for construction.  
 
A.  Prospective contractors may be prequalified for particular types of supplies, ser-

vices, insurance or construction, and consideration of bids or proposals limited to 
prequalified contractors.  Any prequalification procedure shall be established in 
writing and sufficiently in advance of its implementation to allow potential con-
tractors a fair opportunity to complete the process. 

 
B. Any prequalification of prospective contractors for construction by a public body 

shall be pursuant to a prequalification process for construction projects adopted 
by the public body.  The process shall be consistent with the provisions of this 
section. 
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The application form used in such process shall set forth the criteria upon which 
the qualifications of prospective contractors will be evaluated.  The application 
form shall request of prospective contractors only such information as is appro-
priate for an objective evaluation of all prospective contractors pursuant to such 
criteria.  The form shall allow the prospective contractor seeking prequalification 
to request, by checking the appropriate box, that all information voluntarily sub-
mitted by the contractor pursuant to this subsection shall be considered a trade 
secret or proprietary information subject to the provisions of subsection D of § 
2.2-4342. 

 
In all instances in which the public body requires prequalification of potential 
contractors for construction projects, advance notice shall be given of the dead-
line for the submission of prequalification applications.  The deadline for submis-
sion shall be sufficiently in advance of the date set for the submission of bids for 
such construction so as to allow the procedures set forth in this subsection to be 
accomplished.  

 
At least thirty days prior to the date established for submission of bids or pro-
posals under the procurement of the contract for which the prequalification ap-
plies, the public body shall advise in writing each contractor who submitted an 
application whether that contractor has been prequalified.  In the event that a con-
tractor is denied prequalification, the written notification to the contractor shall 
state the reasons for the denial of prequalification and the factual basis of such 
reasons. 

 
A decision by a public body denying prequalification under the provisions of this 
subsection shall be final and conclusive unless the contractor appeals the decision 
as provided in § 2.2-4357. 
 

C. A public body may deny prequalification to any contractor only if the public body 
finds one of the following: 

 
1. The contractor does not have sufficient financial ability to perform the 

contract that would result from such procurement.  If a bond is required to 
ensure performance of a contract, evidence that the contractor can acquire 
a surety bond from a corporation included on the United States Treasury 
list of acceptable surety corporations in the amount and type required by 
the public body shall be sufficient to establish the financial ability of the 
contractor to perform the contract resulting from such procurement; 

 
2. The contractor does not have appropriate experience to perform the con-

struction project in question; 
 

3. The contractor or any officer, director or owner thereof has had judgments 
entered against him within the past ten years for the breach of contracts for 
governmental or nongovernmental construction, including, but not limited 
to, design-build or construction management; 
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4. The contractor has been in substantial noncompliance with the terms and 

conditions of prior construction contracts with a public body without good 
cause.  If the public body has not contracted with a contractor in any prior 
construction contracts, the public body may deny prequalification if the 
contractor has been in substantial noncompliance with the terms and con-
ditions of comparable construction contracts with another public body 
without good cause.  A public body may not utilize this provision to deny 
prequalification unless the facts underlying such substantial noncompli-
ance were documented in writing in the prior construction project file and 
such information relating thereto given to the contractor at that time, with 
the opportunity to respond; 

 
5. The contractor or any officer, director, owner, project manager, procure-

ment manager or chief financial official thereof has been convicted within 
the past ten years of a crime related to governmental or nongovernmental 
construction or contracting, including, but not limited to, a violation of (i) 
Article 6 (§ 2.2-4367 et seq.) of this chapter, (ii) the Virginia Governmen-
tal Frauds Act (§ 18.2-498.1 et seq.), (iii) Chapter 4.2 (§ 59.1-68.6 et seq.) 
of Title 59.1, or (iv) any substantially similar law of the United States or 
another state; 

 
6. The contractor or any officer, director or owner thereof is currently de-

barred pursuant to an established debarment procedure from bidding or 
contracting by any public body, agency of another state or agency of the 
federal government; and 

 
7. The contractor failed to provide to the public body in a timely manner any 

information requested by the public body relevant to subdivisions 1 
through 6 of this subsection. 

 
D. If a public body has a prequalification ordinance that provides for minority par-

ticipation in municipal construction contracts, that public body may also deny 
prequalification based on minority participation criteria.  However, nothing here-
in shall authorize the adoption or enforcement of minority participation criteria 
except to the extent that such criteria, and the adoption and enforcement thereof, 
are in accordance with the Constitution and laws of the United States and the 
Commonwealth.  

 
E. The provisions of this subsection shall not apply to prequalification for contracts 

let by the Commonwealth Transportation Board under § 33.1-12.  
 
§ 2.2-4330. Withdrawal of bid due to error. 
 
A. A bidder for a public construction contract, other than a contract for construction 

or maintenance of public highways, may withdraw his bid from consideration if 
the price bid was substantially lower than the other bids due solely to a mistake in 
the bid, provided the bid was submitted in good faith, and the mistake was a cler-
ical mistake as opposed to a judgment mistake, and was actually due to an unin-
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tentional arithmetic error or an unintentional omission of a quantity of work, la-
bor or material made directly in the compilation of a bid, which unintentional 
arithmetic error or unintentional omission can be clearly shown by objective evi-
dence drawn from inspection of original work papers, documents and materials 
used in the preparation of the bid sought to be withdrawn.   

 
If a bid contains both clerical and judgment mistakes, a bidder may withdraw his 
bid from consideration if the price bid would have been substantially lower than 
the other bids due solely to the clerical mistake, that was an unintentional arith-
metic error or an unintentional omission of a quantity of work, labor or material 
made directly in the compilation of a bid that shall be clearly shown by objective 
evidence drawn from inspection of original work papers, documents and materi-
als used in the preparation of the bid sought to be withdrawn. 

 
One of the following procedures for withdrawal of a bid shall be selected by the 
public body and stated in the advertisement for bids:  (i) the bidder shall give no-
tice in writing of his claim of right to withdraw his bid within two business days 
after the conclusion of the bid opening procedure and shall submit original work 
papers with such notice; or (ii) the bidder shall submit to the public body or des-
ignated official his original work papers, documents and materials used in the 
preparation of the bid within one day after the date fixed for submission of bids.  
The work papers shall be delivered by the bidder in person or by registered mail 
at or prior to the time fixed for the opening of bids.  In either instance, the work 
papers, documents and materials may be considered as trade secrets or proprie-
tary information subject to the conditions of subsection F of § 2.2-4342.  The bids 
shall be opened one day following the time fixed by the public body for the sub-
mission of bids. Thereafter, the bidder shall have two hours after the opening of 
bids within which to claim in writing any mistake as defined herein and withdraw 
his bid.  The contract shall not be awarded by the public body until the two-hour 
period has elapsed. The mistake shall be proved only from the original work pa-
pers, documents and materials delivered as required herein. 

 
B. A public body may establish procedures for the withdrawal of bids for other than 

construction contracts. 
 

C. No bid shall be withdrawn under this section when the result would be the award-
ing of the contract on another bid of the same bidder or of another bidder in 
which the ownership of the withdrawing bidder is more than five percent. 

 
D. If a bid is withdrawn in accordance with this section, the lowest remaining bid 

shall be deemed to be the low bid. 
 

E. No bidder who is permitted to withdraw a bid shall, for compensation, supply any 
material or labor to or perform any subcontract or other work agreement for the 
person or firm to whom the contract is awarded or otherwise benefit, directly or 
indirectly, from the performance of the project for which the withdrawn bid was 
submitted. 
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F. If the public body denies the withdrawal of a bid under the provisions of this 

section, it shall notify the bidder in writing stating the reasons for its decision and 
award the contract to such bidder at the bid price, provided such bidder is a re-
sponsible and responsive bidder. 

 
§ 2.2-4333. Retainage on construction contracts. 
 
A. In any public contract for construction that provides for progress payments in in-

stallments based upon an estimated percentage of completion, the contractor shall 
be paid at least ninety-five percent of the earned sum when payment is due, with 
not more than five percent being retained to ensure faithful performance of the con-
tract.  All amounts withheld may be included in the final payment. 

 
B. Any subcontract for a public project that provides for similar progress payments 

shall be subject to the provisions of this section. 
 
§ 2.2-4334 Deposit of certain retained funds on certain contracts with local gov-
ernments; penalty for failure to timely complete. 
 
A. Any county, city, town or agency thereof or other political subdivision of the 

Commonwealth when contracting directly with contractors for public contracts of 
$200,000 or more for construction of highways, roads, streets, bridges, parking lots, 
demolition, clearing, grading, excavating, paving, pile driving, miscellaneous 
drainage structures, and the installation of water, gas, sewer lines and pumping sta-
tions where portions of the contract price are to be retained, shall include in the Bid 
Proposal an option for the contractor to use an escrow account procedure for utili-
zation of the political subdivision’s retainage funds by so indicating in the space 
provided in the proposal documents. In the event the contractor elects to use the es-
crow account procedure, the escrow agreement form included in the Bid Proposal 
and Contract shall be executed and submitted to the political subdivision within fif-
teen calendar days after notification.  If the escrow agreement form is not submitted 
within the fifteen-day period, the contractor shall forfeit his rights to the use of the 
escrow account procedure. 

 
B. In order to have retained funds paid to an escrow agent, the contractor, the escrow 

agent, and the surety shall execute an escrow agreement form.  The contractor’s es-
crow agent shall be a trust company, bank or savings institution with its principal 
office located in the Commonwealth.  The escrow agreement and all regulations 
adopted by the political subdivision entering into the contract shall be substantially 
the same as that used by the Virginia Department of Transportation. 

 
C. This section shall not apply to public contracts for construction for railroads, public 

transit systems, runways, dams, foundations, installation or maintenance of power 
systems for the generation and primary and secondary distribution of electric cur-
rent ahead of the customer’s meter, the installation or maintenance of telephone, 
telegraph or signal systems for public utilities and the construction or maintenance 
of solid waste or recycling facilities and treatment plants. 
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D. Any such public contract for construction with a county, city, town or agency 

thereof or other political subdivision of the Commonwealth, which includes pay-
ment of interest on retained funds, may require a provision whereby the contractor, 
exclusive, of reasonable circumstances beyond the control of the contractor stated 
in the contract, shall pay a specified penalty for each day exceeding the completion 
date stated in the contract. 

 
E. Any subcontract for such public project that provides for similar progress payment 

shall be subject to the provisions of this section. 
 
§ 2.2-4335. Public construction contract provisions barring damages for unreason-
able delays declared void. 
 
A. Any provisions contained in any public construction contract that purports to 

waive, release, or extinguish the rights of a contractor to recover costs or damages 
for unreasonable delay, in performing such contract, either on his behalf or on be-
half of his subcontractor if and to the extent the delay is caused by acts or omis-
sions of the public body, its agents or employees and due to causes within their 
control shall be void and unenforceable, as against public policy. 

 
B. Subsection A shall not be construed to render void any provision of a public con-

struction contract that: 
 
 1. Allows a public body to recover that portion of delay costs caused by the 

acts or omissions of the contractor, or its subcontractors, agents or employ-
ees; 

 
 2. Requires notice of any delay by the party claiming the delay; 
 
 3. Provides for liquidated damages for delay; or 
 
 4. Provides for arbitration or any other procedure designed to settle contract 

disputes. 
 
C. A contractor making a claim against a public body for costs or damages due to the 

alleged delaying of the contractor in the performance of its work under any public 
construction contract shall be liable to the public body and shall pay it for a per-
centage of all costs incurred by the public body in investigating, analyzing, negoti-
ating, litigating and arbitrating the claim, which percentage shall be equal to the 
percentage of the contractor’s total delay claim that is determined through litigation 
or arbitration to be false or to have no basis in law or in fact. 

 
D. A public body denying a contractor's claim for costs or damages due to the al-

leged delaying of the contractor in the performance of work under any public 
construction contract shall be liable to and shall pay such contractor a percentage 
of all costs incurred by the contractor to investigate, analyze, negotiate, litigate 
and arbitrate the claim. The percentage paid by the public body shall be equal to 
the percentage of the contractor's total delay claim for which the public body's 
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denial is determined through litigation or arbitration to have been made in bad 
faith.  

 
§ 2.2-4336. Bid bonds. 
 
A. Except in cases of emergency, all bids or proposals for construction contracts in 

excess of $100,000 shall be accompanied by a bid bond from a surety company se-
lected by the bidder that is authorized to do business in Virginia, as a guarantee that 
if the contract is awarded to the bidder, he will enter into the contract for the work 
mentioned in the bid.  The amount of the bid bond shall not exceed five percent of 
the amount bid. 

 
B. No forfeiture under a bid bond shall exceed the lesser of (i) the difference between 

the bid for which the bond was written and the next low bid, or (ii) the face amount 
of the bid bond. 

 
C. Nothing in this section shall preclude a public body from requiring bid bonds to 

accompany bids or proposals for construction contracts anticipated to be less than 
$100,000. 

 
§ 2.2-4337.  Performance and payment bonds. 
 
A. Upon the award of any (i) public construction contract exceeding $100,000 

awarded to any prime contractor or (ii) construction contract exceeding $100,000 
awarded to any prime contractor requiring the performance of labor or the fur-
nishing of materials for buildings, structures or other improvements to real prop-
erty owned by a public body, the contractor shall furnish to the public body the 
following bonds: 

 
a. Except for transportation-related projects, a performance bond in the sum 

of the contract amount conditioned upon the faithful performance of the 
contract in strict conformity with the plans, specifications and conditions 
of the contract.  For transportation-related projects, such bond shall be in a 
form and amount satisfactory to the public body. 

 
b. A payment bond in the sum of the contract amount.  The bond shall be for 

the protection of claimants who have and fulfill contracts to supply labor 
or materials to the prime contractor to whom the contract was awarded, or 
to any subcontractors, in furtherance of the work provided for in the con-
tract, and shall be conditioned upon the prompt payment for all materials 
furnished or labor supplied or performed in the furtherance of the work. 

 
“Labor or materials” shall include public utility services and reasonable 
rentals of equipment, but only for periods when the equipment rented is 
actually used at the site. 

 
B. Each of the bonds shall be executed by one or more surety companies selected by 

the contractor that are authorized to do business in Virginia. 
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C. If the public body is the Commonwealth, or any agency or institution thereof, the 

bonds shall be payable to the Commonwealth of Virginia, naming also the agency 
or institution thereof.  Bonds required for the contracts of other public bodies 
shall be payable to such public body. 

 
D. Each of the bonds shall be filed with the public body that awarded the contract, or 

a designated office or official thereof. 
 

E. Nothing in this section shall preclude a public body from requiring payment or 
performance bonds for construction contracts below $100,000. 

 
F. Nothing in this section shall preclude the contractor from requiring each subcon-

tractor to furnish a payment bond with surety thereon in the sum of the full 
amount of the contract with such subcontractor conditioned upon the payment to 
all persons who have and fulfill contracts that are directly with the subcontractor 
for performing labor and furnishing materials in the prosecution of the work pro-
vided for in the subcontract. 

 
 
§ 2.2-4338.  Alternative forms of security. 
 
A. In lieu of a bid, payment, or performance bond, a bidder may furnish a certified 

check or cash escrow in the face amount required for the bond. 
 

B. If approved by the Attorney General in the case of state agencies, or the attorney 
for the political subdivision in the case of political subdivisions, a bidder may 
furnish a personal bond, property bond, or bank or savings institution's letter of 
credit on certain designated funds in the face amount required for the bid, pay-
ment or performance bond.  Approval shall be granted only upon a determination 
that the alternative form of security proffered affords protection to the public 
body equivalent to a corporate surety's bond. 

 
C. The provisions of this section shall not apply to the Department of Transporta-

tion.  
 
§ 2.2-4340. Action on performance bond. 
 
No action against the surety on a performance bond shall be brought unless within five 
years after completion of the work on the project to the satisfaction of the Department of 
Transportation, in cases where the public body is the Department of Transportation, or in 
all other cases within one year after (i) completion of the contract, including the expiration 
of all warranties and guarantees, or (ii) discovery of the defect or breach of warranty that 
gave rise to the action. 
 
§ 2.2-4341. Actions on payment bonds; waiver of right to sue. 
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A. Subject to the provisions of subsection B, any claimant who has performed labor or 

furnished material in accordance with the contract documents in futherance of the 
work provided in any contract for which a payment bond has been given, and who 
has not been paid in full before the expiration of ninety days after the day on which 
the claimant performed the last of the labor or furnished the last of the materials for 
which he claims payment, may bring an action on the payment bond to recover any 
amount due him for the labor or material.  The obligee named in the bond need not 
be named a party to such action. 

 
B. Any claimant who has a direct contractual relationship with any subcontractor but 

who has no contractual relationship, express or implied, with the contractor, may 
bring an action on the contractor's payment bond only if he has given written no-
tice to the contractor within 180 days from the day on which the claimant per-
formed the last of the labor or furnished the last of the materials for which he 
claims payment, stating with substantial accuracy the amount claimed and the 
name of the person for whom the work was performed or to whom the material 
was furnished.  Notice to the contractor shall be served by registered or certified 
mail, postage prepaid, in an envelope addressed to such contractor at any place 
where his office is regularly maintained for the transaction of business.  Claims 
for sums withheld as retainages with respect to labor performed or materials fur-
nished, shall not be subject to the time limitations stated in this subsection. 

 
C. Any action on a payment bond shall be brought within one year after the day on 

which the person bringing such action last performed labor or last furnished or 
supplied materials. 

 
D. Any waiver of the right to sue on the payment bond required by this section shall be 

void unless it is in writing, signed by the person whose right is waived, and execut-
ed after such person has performed labor or furnished material in accordance with 
the contract documents. 

 
§ 2.2-4343.1. Permitted contracts with certain religious organizations; purpose; 
limitations. 
 
A. It is the intent of the General Assembly, in accordance with the Personal Respon-

sibility and Work Opportunity Reconciliation Act of 1996, P.L. 104-193, to au-
thorize public bodies to enter into contracts with faith-based organizations for the 
purposes described in this section on the same basis as any other nongovernmen-
tal source without impairing the religious character of such organization, and 
without diminishing the religious freedom of the beneficiaries of assistance pro-
vided under this section. 

 
B. For the purposes of this section, "faith-based organization" means a religious 

organization that is or applies to be a contractor to provide goods or services for 
programs funded by the block grant provided pursuant to the Personal Responsi-
bility and Work Opportunity Reconciliation Act of 1996, P.L. 104-193. 
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C. Public bodies, in procuring goods or services, or in making disbursements pursu-

ant to this section, shall not (i) discriminate against a faith-based organization on 
the basis of the organization's religious character or (ii) impose conditions that (a) 
restrict the religious character of the faith-based organization, except as provided 
in subsection F, or (b) impair, diminish, or discourage the exercise of religious 
freedom by the recipients of such goods, services, or disbursements. 

 
D. Public bodies shall ensure that all invitations to bid, requests for proposals, con-

tracts, and purchase orders prominently display a nondiscrimination statement in-
dicating that the public body does not discriminate against faith-based organiza-
tions.  

 
E. A faith-based organization contracting with a public body (i) shall not discrimi-

nate against any recipient of goods, services, or disbursements made pursuant to a 
contract authorized by this section on the basis of the recipient's religion, reli-
gious belief, refusal to participate in a religious practice, or on the basis of race, 
age, color, gender or national origin and (ii) shall be subject to the same rules as 
other organizations that contract with public bodies to account for the use of the 
funds provided; however, if the faith-based organization segregates public funds 
into separate accounts, only the accounts and programs funded with public funds 
shall be subject to audit by the public body. Nothing in clause (ii) shall be con-
strued to supercede or otherwise override any other applicable state law.  

 
F. Consistent with the Personal Responsibility and Work Opportunity Reconcilia-

tion Act of 1996, P.L. 104-193, funds provided for expenditure pursuant to con-
tracts with public bodies shall not be spent for sectarian worship, instruction, or 
proselytizing; however, this prohibition shall not apply to expenditures pursuant 
to contracts, if any, for the services of chaplains.  

 
G. Nothing in this section shall be construed as barring or prohibiting a faith-based 

organization from any opportunity to make a bid or proposal or contract on the 
grounds that the faith-based organization has exercised the right, as expressed in 
42 U.S.C. (§ 2000e-1 et seq.), to employ persons of a particular religion. 

 
H. If an individual, who applies for or receives goods, services, or disbursements 

provided pursuant to a contract between a public body and a faith-based organi-
zation, objects to the religious character of the faith-based organization from 
which the individual receives or would receive the goods, services, or disburse-
ments, the public body shall offer the individual, within a reasonable period of 
time after the date of his objection, access to equivalent goods, services, or dis-
bursements from an alternative provider. The public body shall provide to each 
individual who applies for or receives goods, services, or disbursements provided 
pursuant to a contract between a public body and a faith-based organization a no-
tice in bold face type that states: "Neither the public body's selection of a charita-
ble or faith-based provider of services nor the expenditure of funds under this 
contract is an endorsement of the provider's charitable or religious character, 
practices, or expression. No provider of services may discriminate against you on 
the basis of religion, a religious belief, or your refusal to actively participate in a 
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religious practice. If you object to a particular provider because of its religious 
character, you may request assignment to a different provider. If you believe that 
your rights have been violated, please discuss the complaint with your provider or 
notify the appropriate person as indicated in this form."  

 
§ 2.2-4367. Purpose. 
 
The provisions of this article supplement, but shall not supersede, other provisions of law 
including, but not limited to, the State and Local Government Conflict of Interests Act 
(§2.2-3100 et seq.), the Virginia Governmental Frauds Act (§ 18.2-498.1 et seq.) and 
Articles 2 (§ 18.2-438 et seq.) and 3 (§18.2-446 et seq.) of Chapter 10 of Title 18.2.   
 
The provisions of this article shall apply notwithstanding the fact that the conduct de-
scribed may not constitute a violation of the State and Local Government Conflict of 
Interests Act. 
 
§ 2.2-4368. Definitions. -- As used in this article: 
 
“Immediate family” means a spouse, children, parents, brothers and sisters, and any other 
person living in the same household as the employee. 
 
“Official responsibility” means administrative or operating authority, whether intermediate 
or final, to initiate, approve, disapprove or otherwise affect a procurement transaction, or 
any claim resulting therefrom. 
 
“Pecuniary interest arising from the procurement” means a personal interest in a contract 
as defined in the State and Local Government Conflict of Interests Act (§2-2.3100 et seq.). 
 
“Procurement transaction” means all functions that pertain to the obtaining of any goods, 
services or construction, including description of requirements, selection and solicitation 
of sources, preparation and award of contract, and all phases of contract administration. 
 
“Public employee” means any person employed by a public body, including elected offi-
cials or appointed members of governing bodies. 
 
§ 2.2-4369. Proscribed Participation by employees in procurement transactions. 
 
Except as may be specifically allowed by subdivisions A 2 and A 3 of § 2.2-3112, no 
public employee having official responsibility for a procurement transaction shall partic-
ipate in that transaction on behalf of the public body when the employee knows that: 
 
A. The employee is contemporaneously employed by a bidder, offeror or contractor 

involved in the procurement transaction;  
 
B. The employee, the employee’s partner, or any member of the employee’s immedi-

ate family holds a position with a bidder, offeror or contractor such as an officer, 
director, trustee, partner or the like, or is employed in a capacity involving per-
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sonal and substantial participation in the procurement transaction, or owns or 
controls an interest of more than five percent;  

 
C. The employee, the employee’s partner, or any member of the employee’s immedi-

ate family has a pecuniary interest arising from the procurement transaction; or 
 
D. The employee, the employee’s partner, or any member of the employee’s immedi-

ate family is negotiating, or has an arrangement concerning, prospective em-
ployment with a bidder, offeror or contractor. 

 
§ 2.2-4370. Disclosure of subsequent employment. 
 
No public employee or former public employee having official responsibility for procure-
ment transactions shall accept employment with any bidder, offeror or contractor with 
whom the employee or former employee dealt in an official capacity concerning procure-
ment transactions for a period of one year from the cessation of employment by the public 
body unless the employee or former employee provides written notification to the public 
body, or a public official if designated by the public body, or both, prior to commencement 
of employment by that bidder, offeror or contractor. 
 
 
§ 2.2-4371. Prohibition on solicitation or acceptance of gifts; gifts by bidders, offe-
rors, contractor or subcontractors prohibited. 
 
A. No public employee having official responsibility for a procurement transaction 

shall solicit, demand, accept or agree to accept from a bidder, offeror, contractor or 
subcontractor any payment, loan, subscription, advance, deposit of money, services 
or anything of more than nominal or minimal value, present or promised, unless 
consideration of substantially equal or greater value is exchanged.  The public body 
may recover the value of anything conveyed in violation of this section. 

 
B. No bidder, offeror, contractor or subcontractor shall confer upon any public em-

ployee having official responsibility for a procurement transaction any payment, 
loan, subscription, advance, deposit of money, services or anything of more than 
nominal value, present or promised, unless consideration of substantially equal or 
greater value is exchanged. 

 
§ 2.2-4372. Kickbacks.  
 
A. No contractor or subcontractor shall demand or receive from any of his suppliers or 

his subcontractors, as an inducement for the award of a subcontract or order, any 
payment, loan, subscription, advance, deposit of money, services o anything, pre-
sent or promised, unless consideration of substantially equal or greater value is ex-
changed. 

 
B. No subcontractor or supplier shall make, or offer to make, kickbacks as described 

in this section. 
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C. No person shall demand or receive any payment, loan, subscription, advance, de-

posit of money, services or anything of value in return for an agreement not to 
compete on a public contract. 

 
D. If a subcontractor or supplier makes a kickback or other prohibited payment as 

described in this section, the amount thereof shall be conclusively presumed to 
have been included in the price of the subcontract or order and ultimately borne by 
the public body and shall be recoverable from both the maker and recipient.  Re-
covery from one offending party shall not preclude recovery from other offending 
parties. 

 
§ 2.2-4373 Participation in bid preparation; limitation on submitting bid for same 
procurement.  
 
No person who, for compensation, prepares an invitation to bid or request for proposal for 
or on behalf of a public body shall (i) submit a bid or proposal for that procurement or any 
portion thereof or (ii) disclose to any bidder or offeror information concerning the pro-
curement that is not available to the public.  However, a public body may permit such 
person to submit a bid or proposal for that procurement or any portion thereof if the public 
body determines that the exclusion of the person would limit the number of potential 
qualified bidders or offerors in a manner contrary to the best interests of the public body. 
 
§ 2.2-4374. Purchase of building materials, etc., from architect or engineer prohib-
ited. 
 
A. No building materials, supplies or equipment for any building or structure con-

structed by or for a public body shall be sold by or purchased from any person 
employed as an independent contractor by the public body to furnish architectural 
or engineering services, but not construction, for such building or structure or 
from any partnership, association or corporation in which such architect or engi-
neer has a personal interest as defined in § 2.2-3101. 

 
B. No building materials, supplies or equipment for any building or structure con-

structed by or for a public body shall be sold by or purchased from any person 
who has provided or is currently providing design services specifying a sole 
source for such materials, supplies or equipment to be used in the building or 
structure to the independent contractor employed by the public body to furnish 
architectural or engineering services in which such person has a personal interest 
as defined in § 2.2-3101. 

 
C. The provisions of subsections A and B shall not apply in cases of emergency or 

for transportation-related projects conducted by the Department of Transportation 
or the Virginia Port Authority. 

 
§2.2-4375.  Certification of compliance required; penalty for false statements. 
 
A. Public bodies may require public employees having official responsibility for 

procurement transactions in which they participated to annually submit for such 
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transactions a written certification that they complied with the provisions of this 
article. 

 
B. Any public employee required to submit a certification as provided in subsec-

tion A of this section who knowingly makes a false statement in the certification 
shall be punished as provided in §2.2-4377. 

 
§2.2-4376.  Misrepresentations prohibited. 
 
No public employee having official responsibility for a procurement transaction shall 
knowingly falsify, conceal, or misrepresent a material fact; knowingly make any false, 
fictitious or fraudulent statements or representations; or make or use any false writing or 
document knowing it to contain any false, fictitious or fraudulent statement or entry. 
 
§ 2.2-4377. Penalty for violation. 
 
Any person convicted of a willful violation of any provision of this article shall be guilty 
of a Class 1 misdemeanor. Upon conviction, any public employee, in addition to any other 
fine or penalty provided by law, shall forfeit his employment. 
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